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Listening to Bob Hope’s famous theme 
song, “Thanks for the Memories,” expres- 
ses my feelings as I write my last column 
to you, my fellow members of The Florida 
Bar. It seems like a long time ago when 
I wrote my first column which was 
entitled, “What Now Mr. President?” 
Maybe I can answer some of those 
questions now. 

Although we have had many, many 
changes affecting our Bar, some things 
still remain the same. The Bar is still 
served by a dedicated staff of profession- 
als who do everything to accommodate 
you, a member of The Florida Bar. We 
literally still have thousands of members 
of The Florida Bar who volunteer hours 
upon hours to do the good work of 
The Florida Bar. We still have members 
of our association who have taken on 
the added burden of leadership roles with 
their local bars, Bar committees, sections, 
and so forth. But some things never 
change — for instance, my beloved Cubs 
are still in last place. 

On January 1, 1987, the new rules 
governing the conduct of lawyers and 
the rules governing The Florida Bar were 
approved by the Supreme Court of 
Florida. The new Code of Professional 
Responsibility affects your everyday activ- 
ities and your Board of Governors has 
worked to communicate to you, the mem- 
bership, your responsibility to know and 
comply with the new rules. 

Nationally, The Florida Bar was recog- 
nized as taking the lead in protecting 
the interests of our clients. This was done 
by the creation of the clients’ bill of rights 
and structuring a reasonable contingency 
fee schedule in personal injury cases. 
Although there has been some criticism 
that the clients’ bill of rights is too bur- 
densome and the contingency fee schedule 
too limited, we all must appreciate that 
since this has been enacted, no complaints 


President’s Page 
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have been filed by clients who come under 
the protection of the clients’ bill of rights 
and the standardized contingency fee sched- 
ule. 

After many years of litigation and con- 
troversy, the Gibson decision was entered 
by the 11th Circuit Court of Appeals. 
That ruling affirmed the right of The 
Florida Bar and, in fact, its obligation 
to go forward with legislative matters 
affecting the administration of justice as 
it affects all citizens of the State of Florida. 
This obligation was truly demonstrated 
in the Bar’s recent efforts to protect the 
rights of the citizens of Florida by the 
Bar’s efforts to inform the legislature and 
the Governor’s Office that a sales tax 
on legal services is a taxation on the 
exercise of constitutional rights and is 
a profit on hardship suffered by our 
clients. At the time of this writing, the 
House and the Senate have approved 
the taxation of legal services but rest 
assured, The Florida Bar continues its 
efforts to inform all that such a tax is 
bad social policy. 

The Florida Bar is responding to the 
pressures placed on lawyers to obtain 
and maintain proper professional liability 
insurance. Through the good efforts of 
President-elect Ray Ferrero and Mike 
Tartaglia of The Florida Bar staff, hun- 
dreds of hours were spent in the forma- 
tion of an independent captive insurance 
company which hopefully will alleviate 
the cyclical nature of high premiums and 
make available to all of those who qualify, 
a captive company not subject to the 
whims of a profit-oriented commercial 
company. 

Because nearly a fourth of our member- 
ship resides outside the State of Florida, 
your Board of Governors met for the 
first time out-of-state to deal with the 
problems of out-of-state attorneys. Exten- 
sive work has been done to review the 


status of active and inactive lawyers and 
shortly a final proposal will be given 
to the Supreme Court as to how to clas- 
sify active and inactive membership. 

While meeting in Atlanta, The Florida 
Bar took a very big step in insuring that 
there is a review and an insurance that 
there will be equal protection of all who 
come before our courts in the State of 
Florida. This came in the form of a peti- 
tion by the Bar to the Supreme Court 
of Florida to form a Gender Bias Com- 
mission. This was accepted by the 
Supreme Court and Chief Justice Parker 
Lee McDonald is now in the process 
of naming the membership of that com- 
mission. There is no doubt in my mind 
that this commission will make a major 
impact on all our practices to ensure 
that gender bias does not exist. This all 
happened through the hard work of Gill 
Freeman and Sandy Karlan. 

In the field of lawyer regulation, the 
Bar has adopted the ABA Standards Impos- 
ing Lawyer Sanctions Guidelines, which 
were adopted to insure uniformity in the 
administration of discipline throughout 
the state. To insure that all of us continue 
to understand our ethical obligations, your 
Board of Governors has directed The 
Florida Bar’s continuing legal education 
courses to include ethical considerations. 
The activities of the Board of Governors 
in the field of lawyer regulation required 
an extensive amount of time. Even though 
the fiscal year is not ended, the Board 
has already administered 30 private 
reprimands, 15 public reprimands, 57 
suspensions, and 29 disbarments. All in 
all, the Board has considered more than 
150 disciplinary cases which on occasion 
has required workdays of more than 10 
hours each to accomplish proper review 
and recommendations to the Supreme 
Court. 

During that same period, the Board 


Joe Reiter 
President 
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of Governors has made 62 appointments 
of lawyers to the grievance committees 
and 30 nonlawyer appointments. 


At the annual meeting of The Florida 
Bar, to be held in June, a historical 
event will take place when the first two 
nonlawyers will be sworn in to serve on 
the Board of Governors. This will now 
become a reality and will, in my opinion, 
greatly benefit you, the members of The 
Florida Bar, by having the advice and 
expertise of such outstanding individuals. 


Realizing the obligation of the Board 
to keep current with the tremendous pop- 
ulation growth of lawyers in the State 
of Florida and continuously to review 
the impact of Florida Bar programs, the 
Board of Governors approved an Over- 
sight Committee, which now is reviewing 
all of the programs of The Florida Bar 
to make sure only those programs that 
are necessary will continue. 


Alan Dimond, chairman of the Budget 
Committee, did an outstanding job in 
ensuring that the 10.5 million dollar 
budget was properly administered. I am 
proud to say, under his chairmanship 
and even with many, many unforeseen 
expenditures, the Bar was able to finish 
this fiscal year with a budget surplus. 


Of major importance to all of you, 
was the approval by the Supreme Court 
of Florida of the mandatory continuing 
legal education program. I believe we 
ought to call this minimum requirements 
of legal education because we all need 
to keep current with recent developments 
of the law and also to be reminded con- 
tinually of our ethical obligations to the 
profession but more importantly, to our 
clients. 

National recognition was gained by The 
Florida Bar and much praise received 
from other bar associations throughout 
the United States because of The Florida 
Bar’s strong commitment to the Anti- 
Crack Cocaine Campaign. This program 


has impacted on all our primary and 
high school students through the dissemina- 
tion of thousands of brochures, T.V. public 
service spots, radio programs, and public 
speakers. 

For the first time in my memory, the 
Florida Medical Association and The 
Florida Bar have started communicating, 
not through threats in newspapers, but 
through face-to-face meetings in an 
attempt to address the serious problems 
confronting both professions. Right now, 
the two professions are meeting not only 
to join in a public fight against substance 
abuse but also to have continuing rela- 
tionships to attempt to resolve the prob- 
lems in the area of medical malpractice 
insurance. 


After many public hearings, many meet- 
ings, discussions, and proposals, your 
Board of Governors adopted a position 
on apportionment which will be argued 
before the Supreme Court. The appor- 
tionment issue deals with proper repre- 
sentation of your Board of Governors 
from all 20 circuits in Florida. Hopefully, 
the proposed program will be accepted 
by the Supreme Court and will insure 
proper representation of all lawyers 
throughout this great state. I can’t thank 
enough Bob Pleus, the chairman of the 
Apportionment Committee, and Skip 
Smith, who worked many, many hours 
in formulating the proper apportionment 
formula. 


Chief Justice McDonald has made a 
special effort to keep the avenues of com- 
munication open between The Florida 
Bar and the Supreme Court. We have 
met with the Supreme Court several times 
to insure that the mandates of the Rules 
Regulating The Florida Bar are followed 
properly and that we remember our first 
function is to insure the orderly adminis- 
tration of justice to all citizens. 


I am most proud of the efforts of the 
public relations program of The Florida 


Bar wherein Ed White, as chairman, made 
sure that the public was made aware 
of all the good work done by The Florida 
Bar. Extra steps were taken to inform 
the public of the pro bono work done 
by The Florida Bar, the payments made 
out of the Clients’ Security Fund, the 
Anti-Crack Cocaine Program, the regula- 
tion of lawyers and many, many other 
programs. 

It is impossible to list all those who 
assisted me during the year but I would 
not leave with good conscience unless I 
acknowledged the great work of our 
executive director of The Florida Bar, 
Jack Harkness. We are truly blessed to 
have his continuing assistance. His knowl- 
edge and dedication are greatly needed 
by the Bar. He must not only satisfy 
the demands of the leadership, the Board 
of Governors, the staff, but all those 
other sundry problems that arise daily 
in an operation that oversees 40,000 law- 
yers. 

As one might expect, Bar business kept 
me on the road most of the time and 
I am extremely thankful to the members 
of my firm but most importantly, my 
partner, Lake Lytal, who helped keep 
the firm going in our small practice. 

I certainly will miss my good friends 
at the Bar Center whose able assistance 
made it a very enjoyable year. I have 
made friends whom I never will forget. 

The office of president cannot function 
without the able assistance of Mindy 
Boggs, who found enough time to answer 
all the demands of the president — but 
still found time to get married! 

I now leave the Bar knowing that the 
leadership, in the form of president-elect, 
Ray Ferrero, and president-elect designee, 
Rut Liles, will continue their unselfish 
devotion to our profession. 

As I now say good-bye to all of you, 
I would like to leave you with one lasting 
thought ... “God Bless the Chicago 
Cubs.” 


Pro bono lawyers do justice 
Support your local bar private 
attorney involvement project 


For further information contact FPBCA Publications Committee 
(813) 366-6061. 
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Executive Directions 


by John F. Harkness, Jr. 
Executive Director 


Medical, Legal Professions Work Together 


on Antisubstance Abuse Campaign 


Over the last few years it seems as if 
the medical profession and legal pro- 
fession can find no common ground for 
agreement. Each year during the legis- 
lative session, there are efforts to reform 
the tort system as an answer to the ever- 
increasing problem of availability of liabil- 
ity insurance to the medical profession. 
The liability insurance problem is faced 
by doctors, hospitals and others in the 
medical field. 

Many would blame the entire issue 
on the tort system that has been with 
us since the founding of our country. 
Others would blame the insurance com- 
panies and the method by which they 
set their rates. There is, in all probability, 
some common ground to be reached by 
both parties and recently efforts have 
been made to begin this search for the 
answer(s) to the problem(s). 

Dr. James Perry, president of the 
Florida Medical Association, and Joseph 
J. Reiter, president of The Florida Bar, 
agreed during a recent meeting of the 
Board of Governors of The Florida Bar 
to appoint a liaison to work with each 
group during the ensuing year. The liai- 
son would be able to attend Board meet- 
ings and have other input into the 
associations’ problems so that both would 
have the benefit of each other’s experi- 
ence. They also agreed to appoint a 12- 
person committee to work on the prob- 
lems facing the doctors and lawyers. The 
problems transcend the tort area and 


go to more fundamental problems of 
both providing legal and medical care 
for future generations to come. 


As an outgrowth of this desire to work 
on common problems, it was announced 
in May that an extensive antisubstance 
abuse campaign directed at parents of 
teenagers is being sponsored jointly by 
the Florida Medical Association and The 
Florida Bar. The program is comprised 
of public service announcements for tele- 
vision and radio. The spots feature a 
toll-free number that parents can call 
in order to obtain information about 
the legal and medical consequences relat- 
ing to teenage substance abuse. Hundreds 
of doctors and lawyers have volunteered 
to speak to civic, school and parent 
organizations and talk about the prob- 
lem. 


Hopefully, by teaming up the doctor 
with the lawyer, both aspects of this 
widespread problem can be covered. As 
Joe Reiter said, “The goal of the program 
is to have parents intervene in the lives 
of their children and do what is necessary 
to prevent substance abuse. The means 
to achieve that goal is for the doctors 
and lawyers to close ranks on this issue 
and work together to educate and influ- 
ence adults to take appropriate preventive 
action. We really don’t want to see kids 
in juvenile detention or long-term res- 
idential medical treatment.” 


FMA President James B. Perry, M.D., 
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a Ft. Lauderdale neurosurgeon, said, “Sub- 
stance abuse is a societal problem. No 
segment of the population is immune.” 

This is a unique program in that it 
is aimed at addressing both medical and 
legal aspects while providing some factual 
bases for both parents and the individu- 
als. 


The program will be coordinated 
through Florida Informed Parents, Inc., 
a Tallahassee-based, nonprofit organiza- 
tion of some 150 groups in Florida. It 
is through this group that requests for 
information and speakers will be coordi- 
nated. There is a toll-free number to 
call for assistance (1-800-628-2828). 


Jeane Myddelton, executive director 
of the Florida Informed Parents, Inc., 
says that “this project demonstrates the 
necessity that every segment of our soci- 
ety work together to provide all young 
persons in Florida with the opportunity 
to realize their full potential, drug-free.” 


Hopefully, this will be the continuation 
of a cooperative effort that both the 
attorneys and doctors have been attempt- 
ing to achieve during this last year. We 
all realize that there are points on which 
the two professions will never agree. How- 
ever, there is a large area in which agree- 
ment can be reached if reasonable minds 
can work together. It will take effort 
and compromise by all parties. The end 
result and the long-run benefits are what 
must be kept in mind. BJ 
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Just Call The C T Office Serving Your Area. 


ith one phone call to your local C T 
Wii: you can eliminate the time- 

consuming clerical details associated 
with those qualification filings you’re most 
likely now handling yourself. Just think of all the 
time you'll save! No more writing or trying to 
call the state to check the availability of a corpo- 
rate name. No more writing for current informa- 
tion and forms. No more letters—or phone 
calls—requesting supporting documents from 
the corporation’s domestic state. No more trans- 
mittal letters, certified checks, remembering to 
order certified copies for recording or publica- 
tion, if required. No more phone calls to the 
state corporation department trying to find out 
if the filing has been completed, and when. 
And, best of all, no more surprises in the form of 
returned documents which haven’t been filed. 


C T will handle your home state qualification 
quickly and efficiently. And, when you add up 
all the time you and your staff save, we think 


you'll find C T qualification services just as cost- 
effective in your own state, as they are in a next- 
door state, or any state or Canadian province. 


Make your next home state qualification easy. 
A single phone call to C T does it all. Call today 
for a no-obligation quotation. It’s the one sur- 
prise you’ll appreciate. 


- 


| a client in my own state. 


NAME 


FIRM 


| 
| 
| ADDRESS 
| 


CITY, STATE, ZIP 


C'T CORPORATION SYSTEM 


Serving lawyers since 1892 
8751 West Broward Blvd., Plantation, FL 33324 @ Tel: (305) 473-5503 
Outside Broward County: 1-800-432-3434 
2 Peachtree Street, N.W., Atlanta, GA 30383 ¢ Tel: 1-800-241-5824 
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all the lawyers.” 


It may not be true that all the world’s Insurance by any other name would 
a courtroom. still be insurance. But only the coverage 
offered by Florida Lawyers’ Indemnity 
Group is worthy of our name. 


In today’s society, nevertheless, 
lawyers are being sued just as other pro- 
fessionals. That’s why liability insurance To pay more. Or not to pay more. That 
is a necessity. is the question. And FLIG is the answer. 


FLORIDA LAWYERS INDEMNITY GROUP, INC. 


Call or write for application (904) 386-1111 
P.O. Box 12099 Tallahassee, FL 32317 


| 
\ 


4 issue of The Flori erated, and thus t 
fter } ‘ovember 6, 1986, all new employ 


face civil fines and possible criminal penalties. These include 
fines up to $1,000 for “paperwork violations” as well as 
possible suits for discrimination, which is prohibited under 
a second wing of the new law. All this, of course, follows 
a warning period, the public education period already having 
ended this month. All business and thus all lawyers should 
be conversant with the new law. 

For Florida, immigration has long been a cornerstone 
of development, along with the air conditioner and airplane 
—successively peopled by Seminoles and other Indians, explor- 
ers, European settlers, farmers, carpetbaggers and eastern 
entrepreneurs, resort-goers, vacationers and sportsmen, 
snowbirds and retirees, then a catalytic wave of Cubans, 
followed by more Latins, Caribbeans and Canadians, interna- 
tional bankers and executives, Europeans, and then more 
Cubans, Haitians and Nicaraguans, and more recently 
Salvadoreans adding to a spread of yuppies and thriving pockets 
of Finns, Majorcans, Greeks and others. Florida is truly 
an immigration amalgam, a still additive-stage melting pot. 
“America’s dream state,” as President Reagan described it.! 

It is thus no wonder that the impact of the unprecedented 
new immigration law will likely have broadest effect and 
reach some of its extremes right here in Florida, as all 
components of the new law meet with their numerous vigor- 
ous counterparts in the real world of people and business 
in Florida. Florida’s phenomenal growth and development 
has clearly placed the state into the international limelight, 
and future immigration promises to keep and, indeed, accel- 
erate the pace, the immigration continuing to come from 
both within and without the United States. 

The leading mainstays of Florida’s economy — tourism, 
agriculture and construction — all depend upon continuous 
immigration, be it tourist and business visitors, foreign farm 
workers or buyers of new condos and shopping centers. 
The recent emergence of a fourth major economic component, 
international trade, in both goods and services, has not 
only diversified the Florida economy, it has made the state 
truly internationally dynamic and injected international busi- 
ness and immigration into every city and most towns in 
Florida. This invariably leads to consultations with lawyers. 

Florida’s growth rate is no less than triple the national 
average, producing the population equivalent of a new Tampa 
every 12 months. Annual visitors number 20 million, some 
seven million being international arrivals, many at Miami 
International Airport which hosts more airlines than any 
other terminal in the word. In 1986, more than a million 
Europeans visited Florida. Of Florida’s residents, some 80 
percent were born outside the state and 30 percent arrived 
within the last 10 years. 

“Florida’s New Internationalism” is no longer a prophecy, 
but now a reality, and its health and growth will continue 
to depend upon importation of qualified manpower, entre- 
preneurs and executives, professionals and workers who col- 
lectively help expand the reality. The explosive growth of 
Florida in international trade, institutions, investment, com- 
merce, transactions and traffic will continue to require a 
variety of legal services, including immigration, as will interna- 
tional banks, multinational corporations, foreign trade zones, 
exporters and importers, ports and shippers and foreign 
consulates. Lawyers serving international business and immi- 
gration serve the nation, acting as “invisible exporters” of 
services to foreign clients paying with foreign currency or 
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dollars from outside the United States, impacting favorably 
upon our long unhealthy balance of payments.” 

To symbolize this special issue’s dedication to immigration 
reform, the Journal’s cover is graced by Lady Liberty. She 
is the free world’s beacon, the best known symbol of freedom 
anywhere, the first sight of millions of United States immi- 
grants, greeting them as they made their way to freedom 
and opportunity. 

Specifics begin with the lead article on the legislative 
history of “IRCA,” or Simpson-Rodino, which was more 
than seven years in the making: described are the rationale, 
the political considerations and the competing interests which, 
alas, forged policies into actual legislation. Writing on the 
new law’s legislative history is the executive director of the 
American Immigration Lawyers Association, which has played 
a very meaningful and influential role in its shaping and 
refining, both in its legislative and regulative development. 
The years-long legislative history is particularly interesting, 
unlike much legislative history (except, of course, for the 
skimpy legislative history of the new sales tax), and reveals 
or reminds us of the underlying facts and phenomena which 
make this new law so phenomenal. 

Next we discuss legalization, on the one hand, and employer 
sanctions, on the other. Legalization continues to have a 
number of nagging difficulties in terms of technically exclud- 
ing certain persons who would otherwise be eligible, such 
as those unknown to the government or known to the 
government but not the INS, those who have departed since 
November 6 and those who departed and re-entered 
on valid visas during the qualifying period. The issue 
of high fees is apparently dead, despite the Miami Herald’s 
lead editorial, “The Fees Are Too High,” and the complaints 
of many organizations. The broad focus, however, will be 
on nationwide compliance under threat of employer sanctions. 
Every lawyer will encounter inquiring clients in this altogether 
new body of law. 

The article on legalization is by Michael Weiss, recent 
president of the American Immigration Lawyers Association. 
Ira Kurzban, president-elect of AILA, authors the article 
on employer sanctions and, like Weiss, describes all aspects 
of the new law, from principles to procedure and implementa- 
tion. 

We then turn to the two main branches in immigration 
law, the access links of business and family visas to see 
how they also have been affected by the new law and 
recent regulations. “Business Visas” is written by David 
Berger and covers all the bases. David is first vice president of 
AILA’s South Florida Chapter. 

“Family Law” is written by Michael Shane, president of 
the South Florida Chapter of the American Immigration 
Lawyers Association, and covers the whole regime of “condi- 
tional” residence now granted after marriages, instead of 
permanent residence outright. Other family law changes are 
also covered, such as recognition of father-child relationships 
when derived outside wedlock and relaxation relating to 
adoption requirements. Also covered is the harsh new rule 
requiring the spouse of an American citizen to return for 
two years abroad after a full legitimate marriage unfortunate to 
have occurred after issuance of an order to show cause. 

The final articles are on immigration troubles, “Criminal 
and Other Grounds of Deportation” and “Relief from Deporta- 
tion.” More than a few lawyers have pled their clients to 


apparent victories in criminal court, only to find they have 
unwittingly rendered them subject to deportation. Relief 
from deportation is, of course, the last article in the issue, 
describing the avenues for reversing direction and staying 
in America. Their authors, both formerly with the Immigra- 
tion and Naturalization Service, afford an experienced per- 
spective. “Criminal and Other Grounds” was written by 
Jeffrey Brauwerman, formerly counsel for the Southern Region 
(covering 13 states) of the Immigration Service and chief legal 
officer for the Florida District, and more recently an immigra- 
tion judge. “Relief” was written by Steven Mander, a former 
INS attorney. 

Two of the nation’s leading immigration players, both 
Floridians, one from the private sector and one from the 
public, are profiled: Ira Kurzban and Perry Rivkind. Florida is 
fortunate in having such leadership. 

Personnel to implement the new legislation is growing, 
both publicly and privately. The Immigration Service in 
Florida is hiring 17 new attorneys, which more than doubles 
the present 13. Meanwhile, AILA is growing, now numbering 
2,350 members nationally. The South Florida Chapter is 
bulging. Advisedly, AILA has instituted a screening period 
for new members to promote competent and ethical practice. 

INS has taken care to install area directors of legalization 
who will be courteous and fair and ensure the program’s 
success, the deputy director of the Immigration Service reported 
to the immigration bar in late April. How extensively the 
employer sanctions will be enforced will turn on the effective- 
ness of 12 full-time agents, perhaps complemented by on- 
sight inspections already being made by the labor and other 
departments in conjunction with occupational safety, af- 
firmative action, minimum wage, and other federal and state 
legislation. It will, in any event, take some time for the 
inspectors to get around to Florida’s 17 to 18,000 employers, 
counting only those employing 20 or more. 

The GAO is already on the scene in Miami, preparing 
the first of three reports which will determine the fate of 
employer sanctions and whether they too, like the sales tax 
exemption, will be sunsetted. 


A whole new face is thus being put upon immigration, 
as new applicants, new participants, new sanctioners and 
new complainers, new litigators and appealors, and, of course, 
immigration lawyers step into the circle. 

For those considering the move, a worthwhile way to 
begin or improve immigration skills would be to take the 
next immigration cram course offered in conjunction with 
the pro bono program sponsored by The Florida Bar Founda- 
tion. Based in Miami and open to all Florida attorneys, 
the pro bono program is described briefly in this issue. 

Next is a short piece on the question of legal and immigra- 
tion services being performed by notary publics and “notarios” 
and The Florida Bar’s recent pamphlet of warning addressed 
to the general public, printed in English and Spanish. 

Interspersed throughout the special issue are pictures and 
cartoons which depict some of the scenes and circumstances 
and occasional ironies and absurdities inherent in the new 
immigration contest. 

Thanks go to all who contributed to this issue? 

Now, what is this “IRCA” all about?! 


' Financial Times, London, November 10, 1986, in a special supple- 
ment devoted to Florida, at p. 1. 

2 Invisible exports by service industries such as law, accounting, 
consulting, engineering and banking are estimated by the U.S. Depart- 
my a to have earned in excess of $35 billion for the 

.S. in 1981. 


June 14-16, 1987 


featuring Florida’s Governor and 
Cabinet, the U.S. Secretary of 
Commerce and hundreds of 
international business persons 


(305) 448-4035 


GOVERNORS 
CONFERENCE 
on world trade 


Ft. Lauderdale 


Guest editor of this special issue is 
George C. J. Moore of West Palm 
Beach. He graduated from the Univer- 
sity of Florida and from Cambridge 
University with degrees in English law 
and in international law. Called to the 
Bar in England (Barrister, Inner Tem- 
ple)in 1970, he was admitted in Florida 
in 1972 and subsequently in seven coun- 
tries and territories in the Caribbean 
and West Indies. 

He is a member of the Editorial 
Board of The Florida Bar Journal, a 
member of the Executive Council of 
the International Law Section of The 
Florida Bar, a recent past chairman of 
the Florida Council of International 
Development and currently, vice chair- 
man of the Florida Export Council. 
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Commercial Property 


For Sale | 4 yy THE STANDARD OF EXCELLENCE JJ a 
Were Bigon Real Estate 
AUCTION CO INC 


942-0917 


G NE! 
There are three ways to sell your 


commercial real estate: Sell it 
yourself and wait for buyers to call 
you, sell it through the traditional 
broker and wait for the broker to 
Call you about buyers that called him. 

Or sell it through Fisher Auction 
and get top dollar in no time. Like 
we got for the Galt Ocean Mile 
Hotel and Le Club International. 

Because instead of dealing with 
One buyer at a time, Fisher gets 
you a roomful of qualified buyers 
ready to bid against each other. 

And we make all the arrange- 
ments for your auction. From 
advertising it to helping you with 
the paper work. 

If you’ve got commercial real 
estate to sell, talk with a Fisher 
Representative today. You'll see 
Fisher is faster. 


AUCTION CO., INC. 


Licensed Real Estate Broker 


Because Fisher is Faster. 


431 N.E. First St., Pompano Beach, FL 33060 
305/942-0917 (Broward); 305/940-1260 (Dade) 


14 THE FLORIDA BAR JOURNAL/JUNE 1987 


orSalie 
-3720. After 5 
cali33\-8927 
(Leave Message With Verna) 
or slide note under door Ne 


Legislative Overview 


by Warren R. Leiden 


n November 6, 1986, Pres- 

ident Reagan signed into law 

the Immigration Reform 
and Control Act of 1986,' culminating 
years of debate and compromise over 
United States immigration policy. 

The momentum for immigration reform 
stemmed from a variety of political, 
economic and social forces which came 
into sharpest focus in 1981. After years 


of inadequate funding and second-class 
status among executive branch agencies, 
the Immigration and Naturalization Ser- 
vice became overwhelmed by increasing 
case volume and its inability to maintain 
the integrity of our national borders. The 
American public was, at the same time, 
becoming increasingly aware of the grow- 
ing number of newcomers, from the hun- 
dreds of thousands of refugees from 


Southeast Asia admitted in the late 1970’s 
to continued influx into the Hispanic 
communities of many urban centers. 
Against a background of increased 
international migration and refugee move- 
ments throughout the world and sharp 
political and economic changes here in 
the Western Hemisphere, the U.S. wit- 
nessed several highly visible immigration 
crises. First was the apparent inability 
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of the Immigration Service to account 
for tens of thousands of Iranian students 
in the U.S. following the hostage-taking 
at the American Embassy in Tehran. Next 
was the seemingly endless arrival of “boat 
people” escaping Duvalier’s Haiti. Finally, 
there was the sudden arrival of more 
than 100,000 Cubans via the “Mariel 
Boatlift,” an exodus almost encouraged 
by the Carter Administration. 

Add to this the economic recession, 
the high inflation and high unemploy- 
ment of the late 1970’s, and the national 
mood stimulated by the newly elected 
Republicans’ campaign theme, “Ameri- 
can is back and standing tall,” and one 
begins to appreciate the climate into which 
the Final Report of the Select Commis- 
sion on Immigration and Refugee Policy 
was introduced in the spring of 1981. 


The Select Commission 

Established in 1978, the select commis- 
sion was a blue ribbon panel of 16, drawn 
from Congress, the Administration and 
the public. Its charge was to study U.S. 
immigration and refugee laws and policy 
and report its findings and recommenda- 
tions for legislative and administrative 
reform. Its fundamental finding, that con- 
tinued immigration to the U.S. is in the 
national interest, as well as its identifica- 
tion of employer sanctions, legalization 
and farmworker issues as the necessary 
elements of immigration reform, set forth 
a blueprint for what was to become the 
Immigration Reform and Control Act 
of 1986. 


Employer Sanctions and 
Legalization 

Based on the premise that the availabil- 
ity of jobs and the higher pay scale in 
the U.S. are the magnets for illegal 
immigrations, employer sanctions were 
proposed as the primary antidote. Every 
employer would be enlisted to help enforce 
the immigration laws; and, without the 
opportunity for employment, illegal immi- 
gration would diminish. No “Berlin Wall” 
need be constructed and no massive raids 
nor deportations need be undertaken. The 
perceived threat inherent in this historic 
change in U.S. employment policy, how- 
ever, was the risk of a new form of 
discrimination against job applicants who 
looked or sounded “foreign,” the fear 
being that overly cautious employers 
would be frightened into discrimination, 
while those with more negative motives 
might find haven in a newly legislated 
pretext. 


Balanced against employer sanctions 
was legalization, sometimes called “am- 
nesty,” which would regularize the status 
of most of those who, although “illegal,” 
had become integrated in U.S. society 
and its work force. Legalization was to 
be not a gratuitous humanitarian gesture 
to the down-trodden but rather a clear- 
eyed, pragmatic solution to the growing 
social and political problem of the under- 
ground “illegal” population. 


The Advocates: Pro and Con 

Organized labor and Afro-American 
civil rights interests embraced sanctions 
as a path to jobs and better working 
conditions and supported legalization. 
Nonagricultural business interests were 
generally indifferent to legalization and 
divided over employer sanctions. So- 
phisticated corporate employers welcomed 
the opportunity to lawfully inquire of 
prospective employees their national orig- 
ins and, having no dependence on un- 
documented workers, they generally sup- 
ported sanctions. Small businesses gener- 
ally opposed sanctions, fearing burden- 
some paperwork and regulatory require- 
ments. 

The strong support of religious and 
voluntary organizations for legalization 
neutralized or at least diluted their opposi- 
tion to sanctions. The most virulent opposi- 
tion came from Hispanic interests who 


saw in sanctions both the return of 
targeted law enforcement and the threat 
of massive discrimination. 

Producers and growers of perishable 
and other crops, particularly in the West 
and Southwest, saw no merit in either 
sanctions or legalization. They readily 
admitted their dependence on undocu- 
mented workers and had the political 
and financial resources to ensure that 
their concerns were not overlooked — 
the farmworker issue had to be resolved 
if an immigration law was to be passed. 


The Road to Enactment 

The original “Simpson-Mazzoli” bills 
were introduced in 1982 and reflected 
the select commission’s final report by 
including employer sanctions, legalization 
and agricultural worker provisions. Rel- 
atively early and easy passage came in 
the Senate, evidencing the considerable 
skills of its sponsor, Sen. Alan K. Simpson 
(R-WY). In the House, however, its spon- 
sor, Rep. Romano L. Mazzoli (D-KY), 
met with considerable difficulty. Finally 
called for floor debate in the last days 
of the 97th Congress and confronted with 
over 300 amendments, the bill died. 

Picking up where they had left off, 
renewed activity began early in 1983. The 
House bill, after consideration by five 
committees, was finally approved in June 
of 1984, by a mere five votes. A Senate- 


Warren R. Leiden, executive director, AILA; Rep. Peter Rodino, chairman, House Judiciary 
Committee; Dale M. Schwartz, president, AILA; and Ira J. Kurzban, president-elect, AILA, 


and attorney, Miami. 
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House conference committee met for 10 
days during September and October 1984, 
but failed to reach a final resolution, 
and. the bill again died. The agricultural 
worker issue clearly remained to be 
resolved. Furthermore, remedies against 
discrimination caused by the employer 
sanctions, as well as adequate funding 
for reimbursement of state and local gov- 
ernment costs resulting from legalization, 
became additional issues with potential 
to obstruct the bill from further progress. 


Final Enactment 

In the 99th Congress, which began in 
1985, a different approach was taken. 
In both bodies the bills were streamlined, 
omitting many provisions which were not 
central or necessary to the main purposes. 

The Senate passed its version by 
September, by a vote of 69-30, but with 
delayed and more restrictive legalization 
and an extensive foreign agricultural 
worker (“guest worker”) program, which 
was included over the objection of Sen. 
Simpson. 

The House version, this time co-spon- 
sored by the Judiciary Committee chair- 
man, Peter W. Rodino, Jr. (D-NJ), moved 
much more slowly, in part because of 
Rep. Rodino’s position against inclusion 
of any large-scale guest worker program 
— an announcement which made clear 
that the agricultural worker issue would 


determine the fate of the bill. 

The House Judiciary Committee bill 
was referred, in turn, to five other com- 
mittees which produced a variety of amend- 
ments. It was not until September of 
1986 that the Rodino-Mazzoli bill emer- 
ged from the House Rules Committee, 
the final stop before debate on the House 
floor. 

On September 26, by 202-180, the 
House voted against the “rule” and ended 
debate. With congressional adjournment 
scheduled for the following week, the 
bill was widely pronounced “dead.” 

However, the 99th Congress did not 
adjourn on October 3 as originally sched- 
uled. Several mandatory bills, such as 
the appropriations “continuing resolu- 
tion,” were stalled in House-Senate con- 
ference committees, prolonging the con- 
gressional session. Meanwhile, reacting to 
criticism that the bill had been killed, 
key players in the immigration debate 
began negotiations that resulted in formu- 
lation of a revised rule for debate. 

Now included in “cutting the deal,” 
House Republicans joined Democrats in 
first adopting the rule and then, on 
October 9, finally passing the immigration 
bill by a vote of 230-166. 

The House and Senate bills went to 
a joint conference committee and, after 
five days, concluding with a six-hour 
closed session on October 14, the final 


conference report was agreed upon, preserv- 
ing both the agricultural worker proposal 
and the. House version’s more inclusive 
legalization program. The conference 
report was then passed by the House 
on October 15 by 238-173, and by the 
Senate on October 17 by 63-24, leaving 
only the President’s signature on No- 
vember 6 to formalize it into law. 

By the time of Simpson-Rodino’s final 
enactment, a number of the motivating 
forces for immigration reform that had 
existed in 1981 no longer remained: or 
were fading from memory. Meanwhile, 
the administration and management of 
the Immigration Service had made great 
progress, while most of the Mariel Cubans 
had been adjusted to permanent residence. 
Important, also, the economy was greatly 
improved in many parts of the country. 

Illegal immigration still continued and, 
for those already here, the promise of 
legalization remained their only hope, but 
neither issue — employer sanctions and 
legalization — was generating passionate 
debate. In the end, the desire to avoid 
blame may have been as strong a motiva- 
tion as the affirmative impulse to legislate 
curatively. And, although finally passed 
in the House by a 65-vote margin, the 
bill’s legalization provision had survived 
an earlier amendment to strike by only 
seven votes. 

Whatever one’s views on the policies 
enacted, a great deal of respect is owed 


Founded in. 1946, the American Immi- 
gration Lawyers Association (AILA) is the 
national bar association for immigration 
attorneys. Headquartered in Washington, 
D.C., its members currently number over 
2,200. Through 29 local chapters. and 
numerous national committees, AILA has 
conducted a variety of activities in connec- 
tion with both formulation and implemen- 
tation of the new immigration law. In 
January and February, AILA co-spon- 
sored a series of nationwide seminars and it 
will soon conduct a second series of 
seminars specifically aimed at the employer 
sanctions provisions. 


An affiliated organization of the Ameri- 
can Bar Association, which has honored 
AILA for its participation in free legal 
programs to assist indigent aliens and 
refugees, AILA has reviewed and critiqued 
for the Immigration Service the proposed 
regulations relating to implementation of 
the new law. AILA will monitor administra- 
tion of the law to identify problems and 
solutions. To assist with the massive public 
education program necessitated by the new 
legislation, AILA will assist with the re- 
cruiting and training of pro bono legal 
assistants. 


to the small number of committed legis- 
lators whose determination and skill were 
rewarded with passage of this historic 
legislation which sets the course for many 
years. BJ 


1 Pub. L. No. 99-603, also known as the 
Simpson-Rodino Act. 


Warren R. Leiden is the executive 
director of the American Immigra- 
tion Lawyers Association in Wash- 
ington, D.C., and has represented 
AILA in legislative matters since 
1982. He holds a bachelor’s degree 
from The Johns Hopkins University 
and a J.D. degree from Boston 
University School of Law. 
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by Michael N. Weiss 


ith the stroke of a pen 

on November 6, 1986, 

President Reagan culmi- 
nated years of political and social debate 
and opened the door to amnesty for 
millions of illegal aliens. Legalization, 
whereby temporary and then permanent 
residence and ultimately United States 
citizenship will be offered to an esti- 
mated three to six million illegal aliens, 
began on May 5. 

It is ironic that over the years attor- 
neys and particularly immigration attor- 
neys have taken care to prove to the 
Immigration and Naturalization Service 
that their clients entered the United 
States legally, obeyed our immigration 
laws, remained in legal status while in 
the United States, and departed the coun- 
try on time as required. Now, under 
the Immigration Reform and Control 
Act of 1986, the role of the lawyer 
under legalization will be to prove to 
INS that clients disobeyed the law and 
entered illegally, or fell out of lawful 
status, refusing to leave the United States 
on time, or became known to the INS 
as illegal overstays, in order to qualify 
for legalization. 

To qualify for legalization an alien 
must satisfy three requirements: 

1. Continuous and unlawful residence 
since January I, 1982. 

An alien must establish that he entered 
the U.S. in an unlawful status, that is, 
without a visa or without inspection 
by INS, prior to January 1, 1982, and 
has thereafter “resided continuously” in 
the U.S.! or, if he entered with a 
nonimmigrant visa prior to January 1, 
1982, he must show that his period of 
authorized stay expired through passage 
of time prior to January 1, 1982, (as 
shown on Form I-94), or that his unlaw- 
ful status was “known to the govern- 
ment” as of January 1, 1982. 

Under regulations proposed by INS, 
the term “government” in this context 
means the Immigration and Naturaliza- 
tion Service. An alien’s unlawful status 
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is regarded as “known to the govern- 
ment” only if the alien was given a 
required departure date or INS made 
an affirmative determination prior to 
January 1, 1982, that the alien was 
subject to deportation. Evidence which 
an alien may present to obtain such an 
INS determination includes: a Form I- 
94 endorsed with a required departure 
date; Form I-210, Voluntary Departure 
Notice; and Form I-221, Order to Show 
Cause and Notice of Deportation Hear- 
ing. 

For purposes of the Act, “continu- 
ous” residence will not have been broken 
if the alien had (a) no single absence 
from the U.S. exceeding 45 days; (b) 
the aggregate of all absences does not 
exceed 180 days between January 1, 
1982, through the date the application 
is filed; and (c) no departure by the 
alien was based on an order of deporta- 
tion.? 

2. Continuous physical presence since 
November 6, 1986. 

An alien applying for legalization must 
demonstrate continuous physical pres- 
ence in the U.S. since November 6, 
1986.3 Absences which are “brief, casual 
and innocent” will not break the phys- 
ical presence requirement for legaliza- 
tion; “brief, casual and innocent” is 
defined in regulations proposed by INS 
as a departure authorized by INS (usu- 
ally under advance parole procedures) 
of not more than 30 to 60 days for 
emergency or humanitarian reasons.‘ 
This definition of “brief, casual and 
innocent” is more narrow than that in 
other INS practice and may well be 
litigated by persons who made brief 
unauthorized departures unless, of 
course, INS recedes from its strict posi- 
tion in this connection. 

3. Admissibility as an immigrant. 

An alien must also establish “admiss- 
ibility.” Under the new law certain 
grounds of admissibility which usually 
apply are not applicable. Other grounds 
may be waived and yet others cannot 


be waived.5 Among the various grounds 
which exclude aliens from legalization 
under the Act are conviction of one 
felony or three or more misdemeanors.*® 
A felony includes a crime committed 
outside the U.S. and is defined as any 
offense punishable by imprisonment for 
a term of more than one year, regardless 


Here is Where Immigrants can File 
for Amnesty 


The Immigration and Naturalization Service has 
mailed 24 million immigration amnesty forms to 
INS offices across the United States, preparing for 
the start of the one-year application period which 
began on May 5. Those forms have gone to 107 
special INS offices to open around the country on 
May 5 to take applications and to 424 volunteer 
agencies that also will handle amnesty cases. In 
Florida INS offices are located as follows: 


FLORIDA—Fort Lauderdale: Jackson Building, 
601 S. Andrews Ave.; Hialeah: Palm Springs Mile 
Mall, 500 West 49th St.; Jacksonville: Federal Build- 
ing, 400 W. Bay St.; Miami: Rotunda Plaza, 18922 
S. Dixie Highway; Professional Building, 3737 SW 
Eighth St., Coral Gables; Okeechobee: North Lake 
Business Park, 2900 SW Third Terrace; Tampa: 
Corporate Square, 7402 N. 56th St. 


of the term which the alien actually 
received or served.? A misdemeanor is 
defined as a crime punishable by impris- 
onment for a term of one year or less 
but more than five days, regardless of 
the term which the alien actually received 
or served, if any.® 

Also ineligible are aliens who assisted 
in the “persecution” of other persons, 
nonimmigrant exchange visitors (J-1 visa 
holders) who are subject to the two-year 
foreign residence requirements (unless 
waived or met), and—very important—- 
aliens who fail to file legalization applica- 


tions during the 12-month period which 
began on May 5, 1987, and ends May 
4, 1988.9 

The law grants the Attorney General 
discretion to waive certain grounds of 
exclusion under §212(a) of the Act for 
humanitarian purposes, to assure family 
unity, or when granting of such waiver 
is in the public interest.!° There are cer- 
tain grounds, however, which may not 
be waived,'! including paragraphs (9) and 
(10) dealing with criminals, (15) dealing 
with financial responsibility, (23) narcot- 
ics, (28) communists, (29) subversives, 


‘and (33) dealing with Nazi persecution. 


To apply for legalization, an alien 
shall provide documentation and other 
evidence establishing identity, continu- 
ous residence and financial responsibil- 
ity.!2 

The burden of proof in establishing 
eligibility rests upon the alien, by a 
preponderance of the evidence, and 
whether an alien qualifies for legaliza- 
tion may turn upon the quantum and 
quality of his proof. Original documents, 
if available, must be submitted. 

The documentation INS has listed in 
order of preference as evidence of iden- 
tity is as follows: passport, birth certif- 
icate, national identity documents, 
driver’s license, baptismal records and 
marriage certificate and affidavits.!3 

Evidence of an alien’s continuous res- 
idence may consist of the following: 
employment records including pay stubs, 
W-2 forms, tax return copies and letters 
from employers; utility bills; school 
records of the applicant and children; 
hospital and medical records; and 
affidavits from churches, unions and 
other organizations. Other documenta- 
tion could include money order receipts; 
entry stamps in passports; birth certifi- 
cates of children born in the U.S.; bank 
records; letters and correspondence; and 
Social Security and Selective Service 
cards.'4 

In relation to financial responsibility, 
aliens are subject to the provisions of 
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§212(a) of the Act and those who are 
likely to become a public charge will 
be denied legalization. Documents to 
satisfy the public charge provision could 
include: evidence showing a history of 
employment such as W-2 forms, income 
tax returns and letters from employers; 
evidence of self-support including bank 
statements and proof of stocks and other 
assets; and an affidavit of support 
executed by a spouse or adult child 
who guarantees complete or partial sup- 
port of the applicant.!5 

Application for legalization is made 
on Form I-687, Application for Status 
as a Temporary Resident, along with a 
prescribed medical examination report, 
a fingerprint card and two photographs, 
together with documents showing iden- 
tity, continuous residence and financial 
responsibility. 

Male applicants between 18 and 26 
will be required to show proof of 
Selective Service registration or submit 
a completed registration (Form SSS-1) 
at the time of filing for legalization.'® 
Applicants may also have to apply for 
new Social Security cards (Form SS-5). 

Each applicant, regardless of age, will 
be required to appear for an interview 
at a district legalization office and be 
fingerprinted for issuance of a tempo- 
rary resident card (Form 1-668). 

The application fees announced by 
INS for legalization are much higher 
than usual INS fees. INS Commissioner 
Alan Nelson responded to criticism from 
various organizations that the fee is 
reasonable and that aliens who cannot 
afford to pay it may well have a prob- 
lem in establishing that they will not 
become a public charge, which is a 
ground of ineligibility.!’ 

The fees have been set at $185 per 
adult. Aliens ‘with dependent children 
under 18 pay a fee of $50 per child. 
There is a family maximum of $420,'8 
provided all family members apply at 
the same place at the same time. Aliens 
will incur other expenses, such as for 
medical exams and translations. 

The regulations provide for employ- 
ment and foreign travel authorization 
both prior to and after the grant of 
temporary resident status. Such authoriza- 
tion may be granted only by an INS 
legalization office.!9 

The regulations provide for confiden- 
tiality and limitations on access to 
information furnished by an alien in a 
legalization application.2° The informa- 
tion provided shall be used for no pur- 
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pose other than to make a determination 
of the application or for enforcement 
of the provisions dealing with fraud or 
willful misrepresentation in submission 
of an application. Information should 
not be furnished to any other federal 
agency, including the Internal Revenue 
Service.2! Information obtained by INS 
in an approved legalization application 
will be kept in the applicant’s file for 
review in any future INS applications 
submitted by the applicant, such as a 
subsequent petition for a relative.22 

An alien’s temporary residence status 
may be terminated by INS if it is deter- 
mined that (1) the alien was originally 
ineligible for such status; (2) the alien 
committed an act which renders him 
inadmissible as an immigrant; (3) the 
alien is convicted of any felony or three 
or more misdemeanors; or (4) the alien 
fails to file for adjustment of status 
from temporary resident to permanent 
resident within 31 months of the date 
he was granted status as a temporary 
resident.23 

If an alien’s temporary residence status 
is terminated, he returns to his previous 
unlawful status, rendering him subject 
to deportation.” 


After aliens have resided in the U.S. fora 
period of 18 months in temporary resident 
status, they may apply for permanent 
resident status during the following 12- 
month period. Such applications will be 
accepted at legalization offices beginning 
on November 7, 1988.25 The fee has not yet 
been determined. 

There are four requirements which a 
temporary resident must satisfy to apply 
for adjustment of status to permanent 
resident.26 (1) They must apply within 
the requisite 12-month period. (2) They 
must establish continuous residence in 
the U.S. since obtaining temporary res- 
idence; no single absence from the U.S. 
exceeding 30 days is permitted, and the 
aggregate of all absences cannot exceed 
90 days between the grant of temporary 
residence and the application for perma- 
nent residence. (3) The alien must be 
“admissible” as an immigrant. (4) 
Finally, the alien must demonstrate that 
he has a minimal understanding of 
English and knowledge of the history 
and government of the United States, 
or that he is satisfactorily pursuing a 
course of study recognized by INS to 
achieve that level. The English language 
and history requirements may be waived 
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if the alien is 65 or older. 

Similar to applications for temporary 
residence, there are various grounds of 
exclusion which are not applicable and 
certain grounds which may not be 
waived. Except as it relates to the public 
charge provisions, INS may waive any 
provision of §212(a) for humanitarian 
purposes, to assure family unity, or when 
the granting of such waiver is in the 
public interest.?7 

The date of adjustment to permanent 
residence is the date of approval by the 
director of the regional processing facil- 
ity.28 


Seasonal Agricultural Workers 
Section 210, created by the new law, 
establishes a special legalization program 
for certain seasonal agricultural work- 
ers, or SAW’s, who also may apply for 
temporary and, then later, permanent 
residence. This portion of the Act is 
designed both to legalize the status of 
undocumented farm workers and to 
ensure that the seasonal labor needs of 
American growers continue to be met. 
Under the SAW provisions, an alien 
must apply within an 18-month period 


beginning on June 1, 1987.29 To qualify 
for legalization, an alien must fall within 
one of the following two groups: 

Group One: The alien must have per- 
formed 90 man-days of work during 
each 12-month period ending on May 
1, 1984, 1985 and 1986, and have resided 
in the U.S. for six months in the 
aggregate in each of those 12-month 
periods. Under group one an alien’s 
temporary residence status will be 
adjusted to that of permanent residence 
as of December 1, 1989.30 

Group Two: The alien must have 
worked 90 man-days in qualifying agri- 
cultural employment during the 12- 
month period ending on May 1, 1986, 
and have resided in the U.S. for at least 


three months during the same one-year 
period. Under group two the alien’s 
temporary residence status will be 
adjusted to that of permanent residence 
as of December 1, 1990,3! a year later 
than under group one. 

The term “man-day” has been defined 
as the paid performance during any day 
for not less than one hour of qualifying 
agricultural employment.2? Qualifying agri- 
cultural employment has been defined 
as “seasonal field work related to plant- 
ing, cultural practices, cultivating, grow- 
ing and harvesting of fruit, vegetables 
and other perishable commodities as 
defined by the Secretary of Agriculture 
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by regulation.”33 A recent New York 
Times article reported that the regula- 
tions drafted by Agriculture define “per- 
ishable commodities far more broadly 
than expected by sponsors of the legisla- 
tion.”34 Sugar cane, however, will likely 
be excluded. 

SAW applications may be filed out- 
side the U.S. at “appropriate” consular 
offices,35 as well as within the U.S. 
SAW applicants who have been granted 
temporary residence will be permitted 
to travel outside the U.S., as well as 
commute to the U.S. from a foreign 
residence, and will receive authorization 
for work in the U.S.36 

This, then, is the law and procedure 
of the legalization program under 
“IRCA,” the Immigration Reform and 
Control Act of 1986. How well this 
unprecedented program of granting 
amnesty to millions of undocumented 
aliens will work is, of course, unknown. 
Whether it will neutralize the magnet 
of employment which attracts illegal 
aliens is also unknown. 

There are a number of possible future 
scenarios: It may happen that, as a 
result of the amnesty law, millions more 
will flock to our borders and shores in 
hopes of yet another amnesty. Possibly, 
also, the new law will be so effective 
as to produce, sooner or later, a critical 
shortage of manpower, particularly for 
hotels and restaurants, factories and man- 
ufacturers. It may happen that, despite 
all the safeguards and enforcement pro- 
visions of the new law, there will be 
massive fraud by undocumented aliens 
who are not qualified but who see the 
new law as being their only chance. 
On the other hand, millions of aliens 
may be afraid to come forward, out of 
the shadows of the underground econ- 
omy. Hopefully, the reciprocal provisions 
of employer sanctions and amnesty will 
work in harmony and the legitimate 
interests of both employers and estab- 
lished aliens will be served. Only time 
can tell which of these scenarios will 
actually materialize. 


18 C.F.R. §245a.2(b)(i), §245a.1(c)(1). 

28 C.F.R. §245a.2(h), §245a.1(c)(1). 

38 C.F.R. §245a.2(b)(L), §245a.1(b). 

48 C.F.R. §245a.2(L)(2), §245a.1(g). 

58 C.F.R. §245a.2(c). 

68 C.F.R. §245a.2(c)(1). 

78 C.F.R. §245a.1(p). 

88 C.F.R. §245a.1(0). 

9 Aliens served with an order to show 
cause (notice of a deportation hearing) subse- 
quent to November 6, 1986, are required to 


apply for legalization within 30 days of the 
May 5 starting date. 

108 C.F.R. §245a.2(k)(2). 

18 C.F.R. §245a.2(k)(1). 

128 C.F.R. §245a.2(d). 

138 C.F.R. §245a.2(d)(1). 

1448 C.F.R. §245a.2(d)(2). 

158 C.F.R. §245a.2(d)(3). 

168 C.F.R. §245a.2(g). 

17 Miami Herald, April 17, 1987, at 20A. 
Interpreter Releases vol. 64, no. 11, March 
19, 1987, pp. 307-311. 

188 C.F.R. §103.7 (amended). 

198 C.F.R. §245a.2(N)(1)(2)&(3). 

208 C.F.R. §245a.2(t). 

218 C.F.R. §245a.2(t)(4); Miami Herald, 
April 19, 1987. 

228 C.F.R. §245a.2(t)(6). 

238 C.F.R. §245a.2(u). 

248 C.F.R. §245a.2(U)(4). 

258 C.F.R. §245a.3(a). 

26 8 C.F.R. §245a.3(b). 

278 C.F.R. §245a.3(g)(2). 

28 8 C.F.R. §245a.3(m). 

298 C.F.R. §210.1(b). 

308 C.F.R. §210.1(e). 

318 C.F.R. §210.1(f). 

328 C.F.R. §210.1(h). 

338 C.F.R. §210.1(n). 

34 The New York Times, April 6, 1987. 

358 C.F.R. §210.2(c)(2),(3). 

368 C.F.R. §210.4(b)(3). 


Michael N. Weiss served as pres- 
ident of the American Immigration 
Lawyers Association from 1984 to 
1985. He has served as a member 
of the Board of Governors of AILA 
since 1979. A graduate of the 
University of California with a B.A. 
and J.D., Mr. Weiss was president 
of the South Florida Chapter of 
AILA from 1978 to 1979. He has 
also served as co-chairman of the 
Immigration and Naturalization Com- 
mittee of The Florida Bar. Mr. 
Weiss’ law firm is based in Miami 
and in Boca Raton. 


BAD NEWS. NO AMNESTY. 
IARRIVED T0O LATE, AT 12:01. 
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Mead Data Central, Inc., the world’s 


largest electronic publisher of fed- 

eral and state case law, continues its 
systematic rollout of state statutes 
through its LEXIS service—now, with 
Florida statutes online. 

Federal statutes are already online, 
as are the statutes of Alaska, Dela- 
ware, Indiana, Kansas, Kentucky, 
Minnesota, Missouri, Nevada, New 
York and Ohio. ; 

Full-text search and retrieval enable 
you to explore thoroughly all mate- 
rials that discuss the subject you are 
researching. Plus, statutory annota- 
tions and cross-references ensure 
that you cover every possible nuance 
of your topic. 

And now the LEXIS service also 
provides the most natural and conve- 
niently organized way to research 
insurance, tax and corporate law— 
with specialized libraries in each of 
these areas. Like our 23 other special- 
ized libraries, including federal tax, 
securities and labor, these new libraries 


are organized by state and the District 
of Columbia. By eliminating the need 
to wade through generalized material 
for specialized information, the 
libraries save you both time and money. 

With so many additions and 
improvements being brought online, 
no wonder Mead Data Central, Inc., 
continues to lead the way in electronic 
legal research. 

For more information, call: New 
York, 1-800-221-3029 or 212-309-8100; 
Chicago, 1-800-621-0391 or 312-236- 
7903; Los Angeles, 1-800-468-3247 
or 213-627-1130; Washington, D.C., 
1-800-368-5868 or 202-785-3550. 


LEXIS 


BECAUSE THE LAW DEMANDS THE BEST. 


LEXIS is a registered trademark and service of 

Mead Data Central, Inc. 

Florida Statutes on LEXIS provided by the Division of 
Statutory Revision, State of Florida, as compiler and 
editor of the Florida Statutes. 

© 1987 Mead Data Central, Inc. 
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Some of Florida’s outstanding 
lawyers explain how they 
solved their insurance 


Join the leaders who 
have joined 
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by ira Kurzban 


he Immigration Reform and 
Control Act of 1986, Pub.L. 
99-603 (“IRCA”), for the first 
time in United States history, provides 
for civil and criminal penalties against 
employers who hire aliens not authorized 
to work in the United States.'! The law 
not only makes it illegal to hire, refer 
or recruit for a fee aliens who are not 
authorized to work, but also makes it 
unlawful for an employer to fail to main- 
tain a system verifying whether its employ- 
ees are authorized to work.? The law 
does not exempt any size or type of 
employer and, therefore, includes sub- 
stantial corporations having thousands 
of employees, as well as individual per- 
sons who hire full-time housekeepers. 
The employer sanctions provision also 
makes it unlawful for a person or other 
entity to continue to employ an alien 
in the United States “knowing the alien 
is (or has become) an unauthorized alien 
with respect to . . . employment.”3 Nor 
can an employer evade his re- 


Employer Sanctions 


example, construction work or other inde- 
pendent contracting will not be sanc- 
tioned if the contractors’ employees are 
not authorized to work. 


Employer Verification 

The new law places the burden upon 
the employer to verify whether the 
prospective employee is authorized to 
work in the United States. The verifica- 
tion of an employee’s status is a three-part 
process. First, the employee must state 
under penalty of perjury that he is either 
a U.S. citizen, an alien lawfully admitted 
for permanent residence (“green card 
holder”), or an alien authorized by INS 
to work in the United States.? The 
employee then verifies this information 
on an Immigration and Naturalization 
Service form called Form I-9.§ The 
employer must obtain from the prospec- 
tive employee documents evidencing his 
or her right to work and must physically 
examine those documents “within three 


business days of the hire.” 

The verification documents are listed 
in the statute and regulations and are 
categorized as either documents which 
evidence both identity and employment 
eligibility, or documents which evidence 
identity while other documents evidence 
employment eligibility.!° Documents evi- 
dencing both identity and employment 
include the following: a U.S. passport; 
certificate of U.S. citizenship; certificate 
of naturalization; an unexpired foreign 
passport which either has a stamp evi- 
dencing a person has been processed for 
an I-551 (“green card”), or a Form I-94 
which evidences the right to be employed; 
an alien registration receipt card (“green 
card”) containing a photograph; or a tem- 
porary residence card or employment 
authorization card containing a photo- 
graph.!! 

If a prospective employee does not 
have a document evidencing both identity 
and employment then he or she may 
provide one document 


sponsibilities under this Act 
by contracting or subcontract- 
ing his work, when he knows 
the person is unauthorized to 
work in the United States.‘ 
The proposed regulations of 
the Immigration and Naturali- 
zation Service,> how- 

ever, specifically 
exclude “indepen- 
dent contractors 
or those en- 
gaged in casual 
empioyment.”© 
Thus, employ- 
ers who hire com- 


F US. Department of Justice 


Immigration and Naturalization Service 
425 Eye Street Nw. 
Washington. D.C 20536 


U.S. DEPARTMENT OF JUSTICE 


Immigration and Naturalization Service 


evidencing identity and 
another document evid- 
encing employment. Doc- 
uments establishing iden- 
| tity would include a state 
driver’s license which has 
a photo or other identi- 
fying information. Doc- 
uments establishing 
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Failure to Maintain Required Documents 
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zation are a social 
security card 
(other than 
@ one that states 
Wthat it is not valid 
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EMPLOYMENT ELIGIBILITY VERIFICATION 


iC} EMPLOYEE INFORMATION AND VERIFICATION: (To be completed and signed by employee.) 


Name: (Print or Type) Last First ~ Middle 


Maiden 


Address: Street Name and Number City 


ZIP Code 


Date of Birth (Month/Day/Year) 


I attest, under penalty of perjury, that I am (check 2 box): 


A citizen or national of the United States. 
O An alien lawfully admitted for permanent residence. (Alien Number A ). 


or Admission Number 


attest, under penalty of perjury, the documents that I have p 


O An alien authorized by the Immigration and Naturalization Service to work in the United States. (Alien Number A 


) 
relate to me. 1am aware that 


List A 
Identity and Employment Eligibility 


List B 


Identity and 


0 A State issued driver's license or 1.D. card 
with a photograph, or information, including 
name, sex, date of birth, height, weight, and 
color of eyes. 


(Specify State) ) 
O US. Military Card 


© United States Passport 


O Certificate of United States Citizenship 


O Certificate of Naturalization 


© Unexpired foreign passport with attached 


D Other (Specify document and issuing 
Employment Authorization 


authority) 
© Alien Registration Card with photograph 


Provide the Document Identification Number and Expiration Date, for the document checked in that column. 


List C 
Employment Eligibility 


© Original Social Security Number Card (other 


than a card stating it is not valid for 
employment) 

O A birth certificate issued by State, county, or 
municipal authority bearing a seal or other 
certification 


O Unexpired INS Employment Authorization 
Specify form 
# 


Document Identification 
# 
Expiration Date (if any) 


CERTIFICATION: | attest, under penalty of perjury, that I have examined the d it 


P d by the above individual, that they appear to be genuine, relate to 
the individual named, and that the individual, to the best of my knowledge, is authorized to work in the United States. 


Signature 


Name (Print or Type) 


Title 


Employer Name Address 


Date 


Form 1-9 (03/06/87) 


U.S. Department of Justice 
Immigration and Naturalization Service 
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of employment authorization, if any 
cesented as evidence of identity and employment eligibilit ving anc 
federal law provides for imprisonment and/or fine for any false statements or use of false documents anectic fificate. 
PREPARER/ TRANSLATOR CERTIFICATION (If her th penalty the above was prepared by me 
at the request of the named individual and is based on all i 0 ge. 
rm wwe” 
| ea > 
us [2 EMPLOYER REVIEW AND VERIFICAMMBON|§@0 be completed and signed by employer,) 
Xamine one document from those in ae. hex he correct box. or examine one documen om List F and one from List C and check the correct boxes. 
Document Identification © | Document Identification 
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for employment purposes), an unexpired 
INS re-entry permit, an unexpired refugee 
travel document, a birth certificate issued 
by the U.S. Department of State, a certifi- 
cate of birth abroad issued by the U.S. 
Department of State and an original or 
certified copy of a state birth certificate. 

Once the employer has reviewed the 
documents, he must complete Form I-9 
and certify under penalty of perjury that, 
“I have examined the documents pre- 
sented by the above individual, that they 
appear to be genuine, relate to the indi- 
vidual named, and that the individual, 
to the best of my knowledge, is authorized 
to work in the United States.”!2 Upon 
completion of the I-9 form, the employer 
must retain it, so that officers of the INS 
or Department of Labor may inspect 
them. The documents must be retained 
for three years after the date of hire 
or one year after the date the individual’s 
employment is terminated, whichever is 
later.!3 INS regulations currently take the 
position that no subpoena, 
warrant or advance notice 
is required to inspect a 
Form I-9; however, the —_—_ 
regulations recognize that 
an employer has three 
business days to 
comply with a 
request for 
inspection. !4 

An employer is re- 


An employer is subject to criminal pen- 
alties for hiring or continuing the employ- 
ment of persons not authorized to work 
when it is determined the employer has 
engaged in a pattern or practice of such 
unlawful conduct. Criminal penalties 
include a fine of not more than $3,000 
for each unauthorized alien and imprison- 
ment for not more than six months.!6 

The statute also provides for civil fines 
of between $100 and $1,000 for each 
individual employee when the employer 
fails to comply with the paperwork verifica- 
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Immigration law becomes labor law 
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1986, Congress specifically provided for 
an education period until June 1, 1987. 
June 1, however, does not begin the pen- 
alty period; it only marks the beginning 
of a citation or warning period with no 
penalties actually to be imposed. How- 
ever, second instances after a citation 
may be subject to penalties and fines. 
The citation period will run for 12 months, 
until June 1, 1988.2! 

Significantly, the Act does not cover 
any employees who were hired before 
November 7, 1986. Both by statute and 
regulation, employees hired before No- 
vember 7, 1986, are accorded “grand- 
father” status which shields their employer 
from sanctions.22 The grandfather provi- 
sion also protects employees who are 
continuing in their employment even if 
they have been absent and return to work 
after leave for study, illness or pregnancy, 
or transfer from one location to another 
with the same employer.?3 The only 
exception to the break in grandfather 
status occurs when an employee is termi- 

nated by the employer, is 

then excluded or deported 
by the INS from the U.S. 

or departs from the U.S. 
under an INS order of 
voluntary departure,”4 

and is thereafter 
rehired, in which 
case the employer 
will not be pro- 
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quired to keep Form 
I-9’s on all employees, 
including employees 
who are U.S. citizens. 
The employer cannot, 
therefore, selectively maintain 

forms only on employees he believes to 
be aliens. The employer is also required 
to fill out a Form I-9 for a previous 
employee if the employee is being rehired 
and it is more than one year since initial 
execution of a Form I-9. 


Employer Penalties 

An employer who violates the hiring 
or recruiting provisions of the employer 
sanctions law may be subject to both 
civil and criminal penalties. The civil pen- 
alties include a cease and desist order 
and a civil penalty for the first violation 
of $250 to $2,000 for each unauthorized 
alien. For the second violation there is 
a penalty of $2,000 to $5,000 for each 
alien and a penalty of $3,000 to $10,000 
for each alien when the employer has 
previously been subject to more than 
one administrative order.!5 


25 CENTS 


Immigration job rules to affect all 


tion requirements.!7 In assessing a civil 
penalty for paperwork violations, INS 
shall consider the size of the business 
of the employer, the good faith of the 
employer, the seriousness of the viola- 
tion, whether the employee was an 
unauthorized alien and the history of 
the employer’s previous violations.'* INS 
regulations also specify that in determin- 
ing whether an employer’s violation will 
be considered a first, second or further 
violation, all fines imposed at one time 
will be considered as one violation.!9 

An employer may also be subject to 
penalties of $1,000 for each violation if 
he requires an employee to post a bond 
for any liability that may arise to the 
employer under the Act.?° 


Implementation and Transition 
Although the Act was signed into law 
and became effective on November 6, 
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tected under the 
grandfather 
provision. 


Burden of Proof and Procedure 
Also important, an employer can only 
be penalized if the government establishes 
that the employer had actual knowledge 
that the employee was not authorized 
to work. The standard of actual knowl- 
edge is one of the highest standards under 
law, and an employer, therefore, cannot 
be liable under the hiring, recruiting or 
referring for a fee provision because of 
negligence or even gross negligence. More- 
over, the statute expressly contains 
affirmative defenses to any unlawful hiring 
charges that may be brought against an 
employer. If an employer, in good faith, 
complies with the verification require- 
ments, he “shall have established a 
rebuttable affirmative defense” that he 
has not violated the hiring, recruiting 
or referring for a fee statute.25 The 
employer also has an affirmative defense 
if the employee was referred by a state 


agency provided the employer obtained 
documentation from the agency that it 
verified the alien’s eligibility to work.?6 

In hearing alleged violations under the 
Act, for INS to establish guilt, an 
employer is entitled to an administrative 
hearing before an administrative law judge 
pursuant to the Administrative Proce- 
dures Act wherein the government must 
establish its case by a preponderence of 
the evidence.2”? If the employer is not 
successful before an administrative law 
judge, judicial review is available in the 
court of appeals.?8 


Employer Discrimination 

Because of the safeguards contained 
within the Act, including the education 
and the no penalty citation periods, employ- 
ers should be cautious in firing any employ- 
ees. An employer who improperly fires 
employees can be guilty of an unfair 
immigration related employment practice 
under the new Act,2? and be subject to 
suit for improper discharge of an em- 
ployee because of national origin or citizen- 
ship. Thus, an employer who fires employ- 
ees in anticipation of the employer 
sanctions provisions may find himself sub- 


ject to suit for an unfair immigration 
related employment practice, if he dis- 
charged an employee in error. 

Moreover, the INS regulations specif- 
ically recognize that there are three groups 
of employees and potential employees 
who are authorized to work in the U.S. 
but do not as yet have documents to 
establish their authorization.*° Under the 
1986 Act, Cuban and Haitian adjustment 
applicants, legalization (amnesty) appli- 
cants and certain farmworkers are eligible 
to apply for residency and employment. 

Each of these groups is not likely to 
receive documents evidencing his or her 
employment authorization before June 
1, 1987. Although they are authorized 
to be employed, INS is unable adminis- 
tratively to accommodate before June 
1, 1987, the hundreds of thousands or 
millions of people who are eligible for 
benefits under these acts. The proposed 
regulations, therefore, recognize that these 
groups will not have documentary proof 
of their employment authorization. In 
lieu of documentary requirements, an 
employer can accept the employee’s 
attestation on Form I-9 that he intends 
to apply or has applied for the benefits 


of Cuban Haitian entrant adjustment 
status, legalization or farmworker status.3! 
The employer may accept these oral declara- 
tions until September 1, 1987, at which 
time the employee will be required to 
produce documents, and the employer 
required to comply fully with the verifica- 
tion system. Employers should not, there- 
fore, be anxious to fire employees at 
this time, since overzealousness in dis- 
charging employees could result in an 
unfair immigration related charge, partic- 
ularly when the employees are eligible 
to work and become residents under the 
new law of 1986. 

Although the employer sanctions pro- 
visions do establish a fairly elaborate 
verification system, it was not the in- 
tention of Congress to make employers 
substitute immigration officers. An em- 
ployer is not subject to hiring penalties 
unless he has actual knowledge that the 
employee is not authorized to work. The 
requirement that the government estab- 
lish actual knowledge is intended to keep 
employers out of the immigration busi- 
ness. The employer’s only obligation is 
to review documents and to complete 
and retain a form. The employer has 
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no obligation to do an investigation or 
to engage in any tests or other inquiries 
to establish the bona fides of the pro- 
spective employee’s claim of eligibility. 
The employer must only review the doc- 
uments to determine whether they are 
facially valid. 

The Act expressly states that an 
employer has complied with the verifica- 
tion requirements with respect to exam- 
ination of a document “if the document 
reasonably appears on its face to be gen- 
uine.”32 Indeed, the Act specifically states 
that the verification requirement shall not 
be construed to require the production 
of any additional documentation, other 
than that specified in the Act, if the 
documents presented reasonably appear 
on their face to be genuine.3 

The employer sanctions provisions of 
the new law, which establish for the first 
time civil and criminal penalties against 
employers for hiring unauthorized aliens 
can be a trap for the unwary employer. 
A careful review of the statutory and 
regulatory provisions concerning verifica- 
tion and continuity of employment are 
essential for compliance. An employer 
should not, however, be panicked into 
immediately firing employees lest he be 
subject to suit for unfair immigration 
related practices. 
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Ira Kurzban practices immigration 
law in Miami and was the first recipient 
of the Florida Supreme Court Tobias 
Simon Pro Bono Service Award in 
1982. Mr. Kurzban received his law 
degree from the University of Cali- 
fornia, magna cum laude, and cur- 
rently serves as president of AILA. 
For more information on Mr. 
Kurzban, please turn to “Profiles” on 
Page 47. 


!'The IRCA §101(a)(1), 8 U.S.C. §274A. 


AILA Pro Bono Project 


The South Florida Chapter of the Ameri- 
can Immigration Lawyers Association 
(AILA) and Legal Services of Greater 
Miami, Inc., were awarded a $25,000 grant 
from The Florida Bar Foundation to imple- 
ment a pro bono project. The project also 
received a $5,000 grant from the Lawyers 
Committee on Human Rights. The project 
was formally opened in April 1987. 

Free legal assistance will be provided to 
poverty level aliens in deportation and 
exclusion proceedings, and also to persons 
incarcerated at the Krome Center. Referral 


of clients will come primarily from the 
Immigration Court. 

Since January 1987, the project has been 
recruiting attorneys to staff the pro bono 
panel, and approximately 80 have volun- 
teered. Each panelist must accept at least 
one case per year. 

_ Members of the AILA Board will con- 
sult with panel members regarding their 
cases. In April a training seminar was 
conducted. 

The pro bono chairperson is lawyer 
Magda Montiel Davis of Miami. 
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What You Need In Professional Liability Insurance 
Look To The Strength of the Lawyer's Protector Plan 


In times like these, when the unavailability of professional liability insurance has become 
a national issue, you need the strength and stability of the Lawyer's Protector Plan. 


The Lawyer's Protector Plan offers all eligible attorneys professional liability insurance 
underwritten by Continental Casualty Company, one of the CNA Insurance Companies. 
CNA is one of the largest insurance organizations in America with over 25 years of 
professional liability experience, and a proven record of commitment and stability in 
satisfying professional liability needs. 


Take Action Now 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this 
professional liability program, and to determine if you are eligible. It could be one of 
the most important investments of your professional life. 


Jordan, Roberts & Company 
702 North Franklin Street 

P.O. Box 1309, Tampa, Florida 33601 

Phone (813) 222-4200 

FL Toll-Free 1-800-282-1461 
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Business Visas 


by David S. Berger 


he importance of international 
commerce, particularly to 
states like Florida, means the 
immigration laws relating thereto are crit- 
ically important. Although the legislation 
enacted in 1986 did not directly affect 
business visas in general, there are new, 
and others still pending, changes in the 
regulations which govern business visas. 
Designed to control the admission of 
aliens to safeguard American labor, the 
other objectives of immigration business 
law are to facilitate the movement of 
international personnel and encourage for- 
eign investment and domestic employ- 
ment. 


The B-1 Visitor for Business 

Close to 50 million people visit the 
U.S. annually, and more than 500,000 
come to settle permanently.! The largest 
group enter on “B” visas: nonimmigrant 
visitors for business, B-1, and nonimmi- 


grant visitors for pleasure, B-2. The visa 
aims to provide relative ease of entry 
and access by foreign visitors, but eligibil- 
ity is restricted to those who are not 
likely to overstay or otherwise abuse their 
visitor status. 

To establish eligibility for a B-1 busi- 
ness visa, the alien must demonstrate to 
a U.S. State Department consular officer 
abroad that he has an unabandoned for- 
eign residence, intends to enter the U.S. 
for a limited period and will engage solely 
in legitimate business activities for which 
he will not be paid in the U.S.2 

The term “business” is broadly defined, 
but it is crucial to eligibility that the 
alien’s principal place of business and 
the actual accrual of profits are predom- 
inantly abroad. 

Permissible B-1 activities* are so numer- 
ous that the visa is utilized as a catch-all 
for appropriate activities not governed 
elsewhere provided the work to be per- 


formed in the U.S. is a necessary incident 
of international trade or commerce. 

While “hands-on” construction work 
is prohibited B-1 activity, under the recent 
International Union of Bricklayers & 
Allied Craftsmen v. Meese, 616 F.Supp. 
1387 (N.D. Cal. 1985), case, supervision 
and training relating to such employment 
are permitted, as is after-sale warranty 
work on equipment sold by foreign com- 
panies to U.S. purchasers. 


Treaty Trader (E-1) and 
Treaty Investor (E-2) 

Aliens who are citizens of countries 
with which the U.S. has entered into a 
treaty of friendship and commerce, or 
a comparable treaty containing a treaty 
trader or investor provision, are eligible 
for E-1 or E-2 visa classification, if they 
also meet certain substantive require- 
ments. There are approximately 40 E-1 
and 30 E-2 countries.5 The INS accords 
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E-1 status to aliens entering the U.S. 
to engage in trade and E-2 status to 
those entering to invest substantial capital 
in a business enterprise. One of the anom- 
alies of this visa category is that there 
is no agreement between the U.S. and 
Canada providing for treaty traders or 
investors. 

To qualify for an E-1 treaty trader 
visa, an alien must be a citizen of the 
treaty country coming to the U.S. “solely 
to carry on substantial trade, principally 
between the U.S. and the treaty coun- 
try.” The definition of trade includes 
both goods and services, such as interna- 
tional banking, insurance and transporta- 
tion.’ 

The factors which determine whether 
trade is substantial include its volume, 
the number of transactions and its con- 
tinued course. Trade of a relatively low 
dollar amount can qualify as substantial, 
if there is significant and continued 
volume.® 

To obtain a treaty investor visa, a cit- 
izen of a treaty country must place sub- 
stantial capital or assets “at risk” in a 
commercial enterprise which the alien man- 
ages and directs. Passive investments do 
not qualify, such as in unimproved land 
or stocks and bonds. While there is no 
minimum dollar amount required, the 
investment must be substantial. 

The State Department consular officers 
generally evaluate an investment under 
either of two tests to determine sub- 
stantiality. The “relative” test is usually 
applied in the purchase of an on-going 
business; here the amount of the invest- 
ment is weighed against the total value 
of the business. For establishment of a 
new business, the “proportionality” test 
is applied: the amount of the investment 
is weighed against the amount normally 
deemed sufficient to start such an enter- 
prise. Under both tests, “substantial” con- 
notes an investment of more than one- 
half the value of the enterprise.? Both 
the State Department? and the INS,'! how- 
ever, recognize that a literal adherence 
to the concept that an investment is sub- 
stantial only in relation to an enterprise’s 
total capital requirements could result 
in “unwarranted denial” of an E-2 visa 
to applicants whose investment, while 
large in dollar terms, is nevertheless 
relatively small in comparison to the mag- 
nitude of a particular enterprise. As a 
general rule, investments in excess of $1-2 
million can be assumed as approved and 
in many cases investments of $100,000 
to $200,000 have been accepted. The reg- 
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ulations which govern E-2 treaty investor 
status preclude visa issuance to an alien 
investing in a “marginal enterprise solely 
for the purpose of earning a living.”!? 
If the business investment will not pro- 
duce a return substantially above such 
a level, the applicant must also show 
significant income from other sources. 
An E-2 applicant must be either the 
principal investor responsible for devel- 
opment and direction of the enterprise 
or a qualifying employee.'3 To satisfy the 
“develop and direct” requirement, the 
alien or group he represents must own 


TREATY INVESTOR (E-2) 
COUNTRIES 
Argentina Muscat & Oman 
Austria Netherlands 
Belgium Norway 
China (Taiwan) Pakistan 
Columbia Paraguay 
Costa Rica Philippines 
Ethiopia Spain 
France Suriname 
Germany Switzerland 
Honduras Thailand 
Iran Togo 
Italy United Kingdom of 
Japan Great Britain and 
Korea Northern Ireland 
Liberia Yugoslavia 
Luxembourg 
TREATY TRADER (E-1) 
COUNTRIES 

All of the above plus: ; 
Bolivia Greece 
Brunei (Borneo) Ireland 
Denmark Israel 
Estonia Lativa 
Finland 


Turkey 


at least 50 percent or demonstrate effective 
control of the enterprise. Treaty visa 
employees must be of the same national- 
ity as the treaty employer and serve either 
in management or in a capacity that is 
essential to success of the enterprise. 
Treaty visas do not require prior INS 
approval but are issued through applica- 
tion to a U.S. consul abroad. E visas 
are issued for an extended duration, usu- 
ally four to five years, and may be renewed 
indefinitely provided the underlying treaty 
remains in force and the applicant main- 
tains his role with respect to the invest- 
ment. The regulations thus allow for an 
unlimited stay and do not require main- 
tenance of an unabandoned foreign res- 
idence — as contrasted with all other 
nonimmigrant visas. For these reasons, 
an E-1 or E-2 visa can be of great value. 


L-1 Intracompany Transferee 
Nonimmigrant visas for intracompany 
transferees became available through a 


1970 amendment’ to the Immigration and 
Nationality Act to enable large multina- 
tional companies to transfer foreign employ- 
ees to the United States. Because of broad 
statutory language, however, it became 
apparent that small companies and even 
individual investors could benefit from 
the L category. When nonpreference 
investor visa became available in 1978, 
the L-1 became increasingly attractive. 
In certain instances, it also provided a 
streamlined procedure for permanent immi- 
gration. In 1972, 6,000 nonimmigrants 
were admitted as L-1; by 1986, that figure 
increased to nearly 66,000.'5 

The regulations which govern L-1 visas 
were amended in March 1987, both clar- 
ifying and tightening the requirements 
for classification and admission. In part, 
the INS designed the amendments to curb 
its perceived misuse of L-1 status. As 
amended, the new regulations exclude its 
availability to self-employed aliens who 
seek to enter the U.S. to continue such 
employment and to later qualify for per- 
manent residence. 

In practice, the L-1 visa permits a cor- 
poration or business to transfer to its 
parent, branch, subsidiary or affiliate in 
the U.S., an individual employed in a 
managerial or executive capacity or one 
involving specialized knowledge, provided 
the alien has been employed abroad for 
at least one year immediately preceding 
the application. The amended regulations 
define “parent,” “subsidiary” and “affili- 
ate” to reflect the Immigration Service’s 
more narrow interpretation and applica- 
tion of these terms.!¢ 

A qualifying company must, for the 
duration of the alien’s stay, be conducting 
business in the U.S. and in at least one 
other country.!7 The intended transferee 
must be targeted for a capacity which 
is managerial, executive, or involves spe- 
cialized knowledge.'* “Managerial”!9 and 
“executive”? capacity have been rede- 
fined to exclude an employee who primar- 
ily performs the tasks necessary to produce 
the product and/or the services of the 
business. “Specialized knowledge” is 
defined as that possessed by an individual 
whose advanced level of expertise and 
proprietary knowledge of the product, 
service, research, equipment, techniques 
or management of the employer are not 
readily available in the U.S. labor market.?! 

Application for an L-1 visa is made 
by filing a petition with the INS office 
having jurisdiction over the petitioner’s 
locality. Approval is sent to a U.S. Con- 
sulate abroad, where the beneficiary 


appears in person for the visa to be issued 
and stamped into his passport. An L-1 
visa allows entry into the United States 
for an initial period of up to three years. 
Since initiation of a new business does 
not ordinarily entail engagement of a full 
staff, making it unlikely to meet the above 
executive/managerial criteria, a benefi- 
ciary destined to a managerial or executive 
position with a U.S. entity doing business 
for less than a year may be accorded 
L-1 status for an initial period of only 
one year.22 At the end of that year, the 
petitioner would then be required to doc- 
ument that its U.S. office does not, at 
that time, require a managerial or exec- 
utive level position, whereupon extension 
of the beneficiary’s L-1 status would be 
granted.?3 

Extensions of L-1 visas are possible 
in increments not to exceed two years. 
After five years, an extension of one 
year may be granted only under extraor- 
dinary circumstances. Denial of an exten- 
sion request is not appealable, but is 
subject to judicial review.24 After a five 
or six year period of stay, a new petition 
for the same alien generally will not be 
approved unless the alien departs and 
resides outside the U.S. for one year.25 

Notwithstanding the substantive revi- 
sions in the L-1 category, a significant 
advantage of the visa is that an L-1 alien, 
if in an executive or managerial (but 
not specialized knowledge) capacity, may 
be eligible for permanent residence, 
exempt from arduous and lengthy labor 
certification requirements.76 


H-Temporary Employment Visas 

The “H” visa category covers three 
types of temporary workers: (1) profession- 
als and aliens of distinguished merit and 
ability (H-1); (2) aliens coming to perform 
temporary services or labor which is in 
short supply (H-2); and (3) aliens coming 
to receive training (H-3). 

H visas are currently the subject of 
significant proposed revisions.2”7 H visa 
holders must maintain an unabandoned 
foreign residence. As with the L-1, the 
petition is submitted to the INS and, 
upon approval, forwarded to the U.S 
Consulate abroad, when the beneficiary 
applies in person for visa issuance. 


H-1 Professionals and 
Distinguished Merit 
The statute accords H-1 classification 
to aliens of “distinguished merit and abil- 
ity.”” This includes members of the 
professions?® and aliens who are preemi- 


nent in their field of endeavor.”9 

The term “profession”° includes but 
is not limited to architects, engineers, 
lawyers, physicians, surgeons and “teach- 
ers in elementary or secondary schools, 
colleges, academies and seminaries.” 
Although the occupations included in the 
professions are by no means limited to 
these few groups, the standards of eligibil- 
ity for inclusion stem from their charac- 
teristics. To be recognized as a profes- 
sional, the alien must have attained, 
through education and experience, the 
equivalent of at least a bachelor’s degree. 
The proposed regulations define with 
much greater specificity the term “pro- 
fessional.”3! 

Existing H-1 regulations also require 
the prospective employer to establish that 
the job offered realistically requires at 
least a bachelor’s level of training to per- 
form the duties. This line of inquiry may 
prove difficult, particularly in the area 
of banking and computer science. Many 
banking positions clearly do not require 
a member of the professions, and the 
petitioner. must, therefore, establish that 
the position offered requires knowledge 
and training at a professional level and 
that the beneficiary possesses the special 
abilities required. 

In the computer industry, many posi- 


tions are not as yet clearly defined, in 
part due to the relative youth and fast 
growth of the industry. In this field eligi- 
bility for H-1 status will rest on analysis 
of the actual duties involved. When the 
position focuses on complex systems 
design and development, the INS would 
be favorably inclined, but programmer/ 
analyst positions not involving scientific 
or engineering application would be 
deemed nonprofessional, because of 
absence of an occupation-wide baccalau- 
reate level entry requirement. 

In addition to professionals, H-1 visas 
are available to aliens of “distinguished 
merit and ability,” which “implies a degree 
of skill and/or recognition substantially 
above that ordinarily encountered.” The 
proposed regulations clarify the specific 
categories of persons who may qualify.32 

Although the H-1 is a temporary visa 
and requires evidence of the alien’s intent 
to return abroad, an alien may qualify 
whether the position itself is temporary 
or permanent.33 

An H-1 visa allows entry into the U.S. 
for an initial period up to three years, 
with extensions in-increments not to 
exceed two years. 


H-2 Ordinary Workers 
Unlike the H-1 category, the applicant 
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“It doesn’t matter that you 
have 30 years experience build- 
ing up one of the largest com- 
panies in the world, you don’t 
have two years of college, and 
you don't get an H-1 Visa.” 


“We need to edu- 
cate our examiners 


better... that’s just 
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an INS proposal.” 


for H-2 status must not only be coming 
temporarily, but also must be coming 
to a position which is itself temporary, 
such as seasonal labor. The initial term 
of H-2 admission may not exceed one 
year with the total length of stay with 
extensions not to exceed three years. 

Certification must be sought from the 
U.S. Department of Labor that unem- 
ployed persons capable of performing the 
work are not available in the U.S. and 
that employment of the alien will not 
adversely affect the wages and working 
conditions of employees similarly engaged 
in the U.S. 

Under proposed new regulations, the 
filing of labor certification application 
for a permanent position will preclude 
approval of an H-2 extension, the ra- 
tionale being that H-2 status is inconsis- 
tent with a permanent need for the alien’s 
services.34 


H-3: Trainees 

H-3 trainees enter the U.S. to receive 
training in any field of endeavor, other 
than graduate medical education. The 
application must establish that the train- 
ing is unavailable in the beneficiary’s home 
country and that the training is to be 


utilized upon his return abroad. The H-3 
petitioner may be an individual, organiza- 
tion, firm or other trainer involved in 
agricultural, commerce, finance, govern- 
ment, transportation or a profession. 

In adjudicating an H-3 petition, the 
INS considers the nature of the training 
program, the proportion of time allocated 
to incidental production, the need and 
utility of such training, and whether the 
trainee will displace a U.S. worker.35 

The INS has referred to the H-3 visa 
as the source of “more spurious” petitions 
than any other nonimmigrant category.%6 
The proposed regulations provide detailed 
specifications for bona fide training pro- 
grams. The proposed rules also limit an 
H-3 program to 18 months and require 
six months residence abroad prior to 
approval of a new H or L petition. 

Aliens who seek permanent residence 
in the U.S. must qualify through a close 
family relationship to a U.S. citizen or 
lawful permanent resident, or through 
an offer of permanent employment in 
a position in which a shortage of U.S. 
workers exists, as certified by the U.S. 
Department of Labor. 

Immigrant visas are available, although 
quota-backlogged, in the third and sixth 


| BUSINESS VISAS 


B-1 €-1 L-1 


“Again, now, the business visas: B, E, H, & L--B-1, E-1, H-1, L-1; E-2, H-2, H-3.” 
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preference categories to persons who 
obtain an individual labor certification, 
or blanket Schedule A labor certification. 

The labor certification process serves 
as a safeguard to American labor; the 
certification signifies that there is a short- 
age of workers to perform the particular 
work in question and that employment 
of the alien will not adversely affect Amer- 
ican wages and working conditions. 

The law thus requires a detailed re- 
cruitment campaign for a U.S. worker, 
including advertising.*’ 

For employment located in Florida, 
the labor certification process commences 
at the local office of the Job Service 
of Florida. The procedure is complicated 
and may take as long as one to two 
years. During FY 1986, the U.S. Depart- 
ment of Labor received 37,417 labor cer- 
tification applications and ultimately 
approved some 79 percent.38 

Schedule A of the Department of Labor 
provide “blanket” certification for certain 
occupations, which exempts an employer 
from the recruitment efforts otherwise 
prescribed.39 Schedule A Group IV can 
be used in the case of L-1 and other 
international executives to obtain perma- 
nent residence. 

The immigration laws which affect the 
business visa categories are complicated 
and changing. Since there may be several 
possible avenues, the practitioner must 
recognize and pursue that which is most 
appropriate and feasible for the client’s 
particular circumstances and objectives. 
B 


! FORBES, September 8, 1986, p. 86. 

2 Department of State, 9 FOREIGN AFFAIRS 
MANUAL §41.25 n.2.1, hereinafter cited as 
FOREIGN AFFAIRS MANUAL. 

3 §101(a)(15)(B) of the Immigration and 
Nationality Act. 

49 FOREIGN AFFAIRS MANUAL supra, note 
2, §41.25 n.4; Immigration and Naturalization 
Service Operations Instructions §214.2(b), here- 
inafter cited as Operations Instructions. 

5 Treaty trader countries are Argentina, 
Austria, Belgium, Bolivia, Brunei (Borneo), 
China (Taiwan), Colombia, Costa Rica, Den- 
mark, Estonia, Ethiopia, Finland, France, 
Germany, Greece, Honduras, Iran, Ireland, 
Israel, Italy, Japan, Korea, Latvia, Liberia, 
Luxembourg, Muscat and Oman, Netherlands, 
Norway, Pakistan, Paraguay, Philippines, 
Spain, Suriname, Switzerland, Thailand, Togo, 
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except Brunei, Denmark, Estonia, Finland, 
Greece, Ireland, Israel, Latvia and Turkey. 

68 C.F.R. §101(a)(15)(E). 

79 FOREIGN AFFAIRS MANUAL supra note 
2, §41.40 n.5. 
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9 State Department Cable, E Visas, March 
13, 1982, paragraph 12-14. 
10 Td. 


1! Matter of Heitland, 14 I&N Dec. 563. 

12 State Department Cable, E Visas, March 
13, 1982, paragraph 17. 

13 Matter of Lee, 15 I&N Dec. 187 (BIA 
1975). 

14 §101(a)(15)(L). 

15 Address by Thomas Simmons, chief, INS 
Administrative Appeals Unit, AILA Capital 
Conference, November 21, 1986, Washington 
Dc. 

16 Parent — a firm, corporation or other 
legal entity which has subsidiaries, including 
subsidiaries that are themselves parents but 
are owned and controlled by an ultimate parent. 
8 C.F.R. §214.2(1)()Gi(D; 

Subsidiary — a legal entity of which a 
parent owns, directly or indirectly, more that 
50 percent and controls the entity, or owns 
50 percent of a 50-50 joint venture and has 
equal control and veto power. Does not include 
contractual joint ventures. 8 C.F.R. §214.2 
()(1)Gi)(K). 

Affiliate — one of two subsidiaries owned 
and controlled by same parent or individual, 
or one of two legal entities owned and con- 
trolled by the same group of individuals, each 
owning and controlling approximately equally. 
8 C.F.R. §214.2(1)(1)Gi,(L). 

178 C.F.R. §214.2(1)(1)(ii)(G). 

188 C.F.R. §214.()(1)@); 8 C.F.R. §214.2 
()(1)Gi)(A). 


198 C.F.R. §214.2(1)(1)(ii)(B). 

208 C.F.R. 

218 C.F.R. §214.2(1)(1)(ii)(D). 

228 C.F.R. §214.2(1)(3)(v). 

238 C.F.R. §214.2(1)(14)(ii). 

248 C.F.R. §214.2(1)(15). 

238 C.F.R. §214.2(1)(12). 

26 §212(a)(14). 

27 Federal Register, vol. 51, No. 153, August 
8, 1986, pp. 28578-28589. 

28 Matter of Essex Cryogenics Industries, Inc., 
14 I&N Dec. 196 (Dep. Assoc. Comm. 1972); 
Matter of General Atomic Company, 17 I&N 
Dec..532 (Comm. 1980). 

29 Matter of Shaw, 11 I&N Dec. 277 (D.D. 
1965). 

30 §101(a)(32). 

318 C.F.R. §214.2(h)(i)(B)(1) (proposed). 

328 C.F.R. §214.2(h)(3)(i)(D) (proposed). 

33 INS Memorandum, January 23, 1985, ER 
214H-C, ER 214L-C, Degree of Proof in the 
H-1 and L-1 petition cases. 

348 C.F.R. §214.2(h)(14)(ii) (proposed). 

35 Matter of International Transportation Cor- 
poration, 12 I&N Dec. 389 (R.C. 1967); Matter 
of Frigon, 18 I&N Dec. 164 (Comm. 1981). 

36 INS EXAMINATIONS HANDBOOK, Part II-13. 

37 Hearings on H.R. 981, Western Hemi- 
sphere Immigration, before Subcommittee No. 
1 of the House Comm. on the Judiciary, H.R. 
Doc. 110, 93d Cong., Ist Sess. 298 (1973). 

38 Interpreter Releases, November 17, 1986, 
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Notary Publics 


6¢ Fmmigration consultants,” notary 

| sar and especially notarios 
publicos are in the forefront of unlicensed 
practice of law, so much that The Florida 
Bar recently published a pamphlet warn- 
ing the public: “Notaries, Immigration 
... and the Law.” 

Some Latins, including Mexicans, are 
accustomed to retaining lawyers known 
as notarios to handle many legal matters 
at home, and notary publics in the U.S. 
sometimes take advantage of that con- 
fusion and charge fees for advice which 
is often incorrect or misleading. 

Receipt of fees for immigration services 
is strictly prohibited except by licensed 
attorneys. While nonprofit, charitable, 
social service and other recognized agen- 
cies may impose nominal charges for immi- 
gration assistance, no other direct or 
indirect compensation is permissible. Fur- 
thermore, anyone who aids or abets the 


unlicensed practice of law may be subject 
to prosecution. 

The Florida Supreme Court has held 
in a number of cases that notary publics 
or “licenciados” who hold themselves out 
as lawyers permitted to practice law are 
engaged in the unlicensed practice of law. 
The Florida Bar v. Borges-Caignet, 321 
So.2d 550 (1975); The Florida Bar v. 
Lugo- Rodriguez, 317 So.2d 721 (1975); 
and The Florida Bar v. Escobar, 322 
So.2d 25 (1975). 

In The Florida Bar v. Retureta-Cabrera, 
322 So.2d 28 (1975), the Florida Supreme 
Court issued a permanent injunction and 
held that the solicitation and representa- 
tion of clients in immigration cases by 
personal appearances before the Immi- 
gration and Naturalization Service, and 
the preparation and filing of documents, 
applications and petitions, constituted the 
unauthorized practice of law. 
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Law: 


Marriage Fraud and Other Amendments 


by Michael Shane 


n November 10, 1986, four 
days after signing the Immi- 
gration Reform and Control 
Act, President Reagan signed the Immi- 
gration Marriage Fraud Amendments 
of 1986.! The new law radically changed 
the policy and procedure whereby aliens 
obtain permanent resident status in the 
U.S. through marriage to a U.S. citizen 
or lawful permanent resident. A long 
established hallmark of U.S. immigra- 
tion law, family unification through mar- 
riage, has now become “conditional.” 
The unequivocal intent of Congress 
is to deter aliens from marrying for the 
purpose of obtaining U.S. residence; a 
new class of alien has thus been created: 
“Lawful Permanent Resident on a Condi- 
tional Basis.”2 
The conditional status is for a period of 


can be expected; that is, the alien will 
be questioned first in isolation and then 
the American (or permanent resident) 
spouse will subsequently be queried. 
Questions such as, “What color are your 
bedroom curtains?” will likely continue. 
While the law requires INS to provide 


notice to the alien of his “conditional” 
resident status at the time it is granted 
and to advise the alien of the need to 
petition later for removal of the condi- 
tional status, the law also states that 
INS’s failure to provide notice will not 
impair enforcement of the termination 


two years commencing with the grant of ASHr 
permanent residence. INS form I-551 (a jSent Ret NGTon 
red, white and blue “green card”) will now atio d &an Mo ie f 2) 
state an expiration date two years subse- Ta Udy “Signe Nday Si — Pres 
quent to the date of admission,? and : lent to Cra €neq le oe 
permanent resident status will terminate loo Ps lizen, Mar Tia g Ck down &is. 
unless the “condition” is removed by By in Pras aliene b On 
INS. en 

Near the end of the conditional Wedaineticipar, ratio, 1 Closing 
period, INS will interview the parties throup,® Crem ng : 
and lift the condition if it determines Waitin fed t Ony ali Simp) 
that the marriage has not been judicially U; g for Ci “ape a 1€ns c e 
terminated other than through death Cia ] der th e bitZenshj Years ut 
of a spouse; that it was not entered tio Ss Wou] d Sill, im PD. of 
into for the purpose of obtaining an Na] Pa ISsue N8ratio 
immigrant visa; and that no fee or other Wor. k a Per, Ss ena SPo Se n Offj. 
consideration was paid in connection two ye nd live . bling th s Ond; 
with the immigration application, other t Wo ars, Ni In this e al len é 
an attorney’s fee for preparing and Woy days puntry 
iling it. 7 

An application for removal of the Permane le Det; both fore the 
conditional status must be filed within The at Tesj 'tion SPous 

90 days of expiration of the two-year Mar. Tla Ple u Status 48 for 
conditional period, and failure to file a Ney Pe Is Sti]] “st Shoy, : 
timely petition will result in automatic nr eViey, Ner, al th INtacy T that t 
termination of the alien’s permanent resi- Tem the has ‘ the at e 
perro the 90 day or 

The INS must establish a case against *Manen, Condit; t ang ys to 
the alien by a preponderance of the fs Side 1Ons Or ithe, 
evidence. Customary interview tactics nl Status 
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provisions. Where an alien fails to file 
a timely petition or fails to appear with 
his or her spouse at the interview, per- 
manent resident status is terminated, 
unless the alien can show good cause 
for failure to comply. 

If the alien’s conditional resident status 
is unfavorably terminated, the alien will 
be subject to deportation. A review of 
the termination may be requested at the 
deportation hearing before an immigration 
judge. 

Penalties for knowingly entering into 
a fraudulent marriage have been drasti- 
cally increased: imprisonment for up to 
five years and/or a fine up to $250,000. 
These penalties also apply, by operation of 
18 U.S.C. §2, to conspirators such as 
fraudulent marriage brokers, unethical 
attorneys, marriage-ring operators and 
others who aid, abet, counsel, induce or 
procure parties to enter into a marriage 
solely for immigration benefits. 

Another important new section pro- 
vides that resident aliens who divorce 
the spouse through whom they acquired 
permanent residence are now prohibited 
from remarrying and then petitioning 
for a new spouse to obtain permanent 
residence unless five years have elapsed 
since the alien acquired permanent resi- 
dence.* An exception is made if the 
alien who has remarried can show by 
clear and convincing evidence that his 
first marriage was not entered into to 
procure a visa, or that his first marriage 
was terminated by death of his spouse. 
This new section prevents an alien from 
taking advantage of and then terminat- 
ing a short-term marriage, and then 
marrying and conferring immigration 
benefits on another alien. 

Under another new section‘ an alien who 
marries an American or lawful per- 
manent resident after issuance of a notice 
by INS of a deportation proceeding can 
no longer rely on the marriage to adjust 
status to a U.S. resident and thereby 
avoid deportation. Further, another new 
provision prohibits approval of an immi- 
gration petition based upon a marriage 
after service by the INS of a deportation 
hearing notice until after the alien has 
resided outside the United States for a 
period of two years.6 This provision 
applies unconditionally, and no oppor- 
tunity is given to establish that the 
marriage is bona fide. 

Other significant changes in immigra- 
tion family law were also enacted in 
1986, relating to fiances, father-child rela- 
tions and adoption. 


Regarding fiance(e) petitions, the new 
law requires that the alien and the cit- 
izen must have met “in person” within 
two years of filing the fiance petition. 
After marrying, which must occur within 
90 days of the alien’s arrival in the 
U.S., the alien spouse is granted condi- 
tional resident status and is subject to 
the same removal requirements described 
previously. 

In relation to children, the 1986 immi- 
gration reform contains two important 
changes, one relating to illegitimate chil- 
dren and the other relating to adoption.’ 
Reversing previous law, the new law 
now considers an illegitimate child a 
“child” for immigration purposes, pro- 
vided it is clearly and convincingly estab- 
lished that the father is the parent of 
the child and, secondly, that a bona 
fide parent-child relationship exists or 
has existed in the past. Evidence of a 
“bona fide parent-child relationship” 


§ ALIEN REGISTRATION RECEIPT CARD 
13 95/858 GAS 
232% 02704 3808 79758 
212386 Sab. 122 05350,'9894029 


THIS CARD EXPIRES 112348 


may include proof of financial support 
of the child by the father and any 
documented or undocumented evidence® 
which reflects the genuine existence of 
such a relationship.? Although cohabita- 
tion is not necessary to establish a 
parent-child relationship, cohabitation 
does constitute strong evidence of such 
a relationship. 

With respect to adopted children, 
another immigration reform eliminates 
the requirement that an adopted child 
have been in the custody of the adopt- 
ing parent or parents for two years after 
the adoption in order to be recognized 
as the “child” of the adoptive parent 
or parents. The two-year custody require- 
ment may now be met by counting 
periods of custody preceding as well as 
succeeding the formal adoption.!° The 
new law thus recognizes that when 
adoption proceedings are instituted, the 
child is frequently placed in the custody 
of the prospective adoptive parent or 
parents. 

Historically, the immigration law and 
policy of the United States has recog- 
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nized family unity to be a prime 
objective. The immigration reforms of 
1986 cut in two directions. The amend- 
ments relating to adoption and illegiti- 
mate children clearly further the goal 
of family unification. The marriage fraud 
amendments, on the other hand, put a 
brake on family unification in subjecting 
marriages to an extended conditional 
period of two years. That, in addition 
to possible imprisonment up to five years 
and a fine up to one-quarter million 
dollars, may well curb immigration- 
related marriage fraud. 


Public Law No. 99-639. 

2§216(a). 

3Aliens admitted for permanent residence 
will become “conditional” residents unless the 
INS interview and grant of permanent residence 
occurs after the parties have already been 
married for two years. 

4That is, permanent residence on a condi- 
tional basis. 

5§5. 

SINA §204. This section applies only to 
marriages entered into after the new law’s enact- 
ment on November 10, 1986. 

7By amendment to §101(b)(1)(D). 

8A blood test may be necessary to establish 
the relationship. 

9Matter of Pagnerre, 13 I&N Dec. 688 pro- 
vides criteria for establishing a genuine parent- 
child relationship. 

10Section of The State Department Consular 
Efficiency Bill (Public Law 99-653) amended 
INA §101(b)(1)(E). 
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Criminal and Other 
Grounds for Deportation 


Criminal Defense Counsel: Know Thy Immigration Law 


by Jeffrey N. Brauwerman 


n many cases, the immigration con- 

sequences of a criminal act and 

its court disposition can be more 
severe than disposition of the criminal 
matter itself. Criminal defense counsel 
are professionally obligated to be fully 
informed of their clients’ immigration 
status and to approach representation in 
criminal matters with the utmost concern 
for the immigration implications. An alien 
may be less than well served by his crim- 
inal defense counsel, even if adjudication 
of guilt is withheld, if as a consequence 
of the criminal proceeding the alien is 
subsequently rendered deportable or ex- 
cludable. 


The Immigration Reform and Control 
Act of 1986 is rather emphatic in amend- 
ing the Immigration and Nationality Act 
of 1952 now to read as follows: “In the 
case of an alien who is convicted of an 
offense which makes the alien subject 
to deportation, the Attorney General shall 
begin any deportation proceeding as 
expeditiously as possible after the date 
of conviction.”! 

Today, more than ever before, criminal 
defense counsel must either know the 
interplay between criminal and immigra- 
tion law or be closely associated with 
someone who does. 

All aliens seeking to enter or remain in 


the United States are subject to exclusion 
or deportation statutes in certain circum- 
stances, the chief of which involves crime. 
Whether lawful permanent residents, 
intending immigrants, nonimmigrant visa 
holders, temporary residents or illegal 
aliens, all foreigners retain a certain sus- 
ceptibility to removal and deportation. 
True, the longer they are here, the more 
difficult can be the removal, but the pos- 
sibility of exclusion and deportation none- 
theless remains for every alien, and lawyers 
counseling and representing them, partic- 
ularly in criminal court, must be cog- 
nizant of the immigration implications. 
An issue could arise at any time an 
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alien seeks entry into the United States, 
as well as anytime during visa application 
or adjustment of status proceedings, in 
which an alien seeks to obtain lawful 
permanent residence. The issue might 
also arise years later, after the alien has 
obtained and, perhaps, long held perma- 
nent residence. 

An alien will be excludable from the 
United States if convicted of a crime 
involving moral turpitude or if he, 
although not convicted, admits the com- 
mission of such a crime.? This exclusion 
does not, however, apply to juvenile offend- 
ers in most instances and, commencing 
November 1, 1987, to an alien convicted 
of only one nondrug related offense when 
the prison sentence actually imposed was 
six months or less or, when the crime 
is admitted, the maximum sentence could 
not have exceeded one year.? 

Moral turpitude is not always essential: 
an alien convicted of two crimes — 
whether involving moral turpitude and 
whether arising from a single scheme of 
conduct — is excludable if the sentences 
actually imposed totaled five years or 
more.‘ The Board of Immigration Appeals 
has held that concurrent sentences are 
counted only once.5 

Excludability based on criminal 
grounds may sometimes be waived in 
the discretion of the Immigration Ser- 
vice; however, excludability may not be 
waived if the alien is applying for res- 
idence under the new law’s legalization 
program.’ 

After obtaining permanent residence, 
an alien is deportable if within five years 
of entry he is convicted of a crime involv- 
ing moral turpitude and confined for one 
year or more.’ At any time after entry 
an alien may be deported if he is convicted 
of two crimes involving moral turpitude, 
not arising from a single scheme of con- 
duct, regardless of whether he was actu- 
ally confined.? 

Except in very obvious cases, research 
may be necessary to determine whether 
a specific crime involves moral turpitude. !° 


Conviction 

For immigration purposes, a “con- 
viction” was defined by the Board of 
Immigration Appeals as existing when: 


(1) there has been a judicial finding of guilt, 
(2) the court takes action which removes the 
case from the category of those which are 
actually, or in theory, pending for considera- 
tion by the court — the court orders the 
defendant fined, or incarcerated or the court 
suspends sentence, or the court suspends imposi- 
tion of sentence, and (3) the action of the 


court is considered a conviction by the State 
for at least some purposes.!! 

The withholding of adjudication of guilt 
in Florida is considered a conviction for 
immigration purposes.!2 A nolo contendere 
plea is generally deemed a conviction.!3 
Successful completion of a pretrial inter- 
vention program would not result in a 
conviction. 

A conviction must be final. When an 
appeal as of right has been filed, as 
opposed to a discretionary appeal or an 
appeal by collateral attack, the conviction 
is not final.!4 

If the imposition (in contrast to the 
execution) of the sentence is suspended, 
deportability cannot be established upon 
a single conviction of a crime involving 
moral turpitude; however, deportability 
may arise from the multiple crimes part 
of the statute since no sentence is neces- 
sary to activate that portion of the law. 


Controlled Substances 


To exclude or deport those convicted 
of a crime relating to the illicit possession 
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of or trafficking in marijuana and nar- 
cotic drugs, the INS has relied on 
§§212(a)(23) and 241(a)(11) of the Immi- 
gration and Nationality Act.'5 However, 
on October 23, 1986, the Anti-Drug Abuse 
Act became effective,'° amending those 
sections to encompass LSD, PCP and 
other so-called “designer drugs.” No longer 
exempted are convictions for “use.” Prior 
cases! have been, in effect, legislatively over- 
ruled. 

The law remains that an alien who 
“is, or hereafter at any time after entry 
has been, a narcotic drug addict,” may 
be deported.'® Any pretrial intervention 
program which requires admission of nar- 
cotic drug addiction could lead to a deporta- 
tion charge since no conviction is neces- 
sary. An attempt to enter the program 
should thus be made without an admis- 
sion or a finding of addiction.!9 

The continued validity of Lennon v. 
INS, 527 F.2d 187 (2d Cir. 1975), is 
unclear. Lennon held that a foreign drug 
conviction for possession, not in accord 
with principles of United States law (includ- 
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ing the requirement of scienter), will not 
support a charge pursuant to §241(a)(11). 
The statute now explicitly includes viola- 
tion of any law or regulation of a “foreign 
country” relating to a controlled sub- 
stance. 

The statutes authorize the exclusion 
and deportation of an alien for virtually 
every type of drug-related conviction no 
matter how “petty” the offense, although 
a waiver may in some circumstances be 
available for a one-time conviction for 
simple possession of 30 grams or less 
of marijuana or hashish.° The conviction 
may have occurred prior to or after entry.?! 

Alien smugglers: An alien is excludable 
if he has “knowingly and for gain, encour- 
aged, induced, assisted, abetted or aided 
any other alien to enter or try to enter 
the United States in violation of law.”22 
Such a transgression is grounds for deporta- 
tion whether committed “prior to, or 
at the time of entry or at any time within 
five years of any entry.”3 A conviction 
is not necessary to sustain a charge under 
either the exclusion or deportation sec- 
tion.24 However, a guilty plea to a viola- 
tion does establish the smuggling element. 
Thereafter, only “gain” need. be estab- 
lished.25 

Case law has established what consti- 
tutes “for gain”; for example, the smug- 
gling of family members, without com- 
mercial aspects, will not result in a viable 
exclusion or deportation charge, even 
though some incidental benefits may 
accrue to the smuggler.?6 

Weapons offenses: The Act mandates 
a finding of deportability for an alien 
convicted of possession of an automatic 
or semi-automatic weapon or sawed-off 
shotgun.27 The INS need not establish 
that there was moral turpitude involved, 
that a sentence was imposed, or that 
the crime was committed within a specific 
period of time after entry. Criminal 
defense counsel should consider this sec- 
tion during plea bargaining. If the client 
may have violated this section, it may 
well be wise to persuade the prosecutor 
to amend. the information or indictment 
to reflect a weapon other than one 
described in this section. 

Activity relating to prostitution has long 
been a ground for exclusion and deporta- 
tion. 

Remedies: Among the remedies avail- 
able to avoid deportation are those within 
the professional jurisdiction of criminal 
defense counsel, in addition to others 
which fall within the purview of the immi- 
gration lawyer. Expungement, executive 


pardons, and claims of ineffective assist- 
ance of counsel are matters with which 
criminal defense counsel should already 
be familiar; other matters are unique to 
immigration law. 


Expungement 

When a conviction is expunged after 
treatment under the Federal Youth Cor- 
rections Act,28 deportation is precluded. 


The same is true of convictions expunged’ 


under the state counterpart. However, 
the federal act was repealed effective 
October 12, 1985.29 The only savings pro- 
vision concerns offenders already sen- 
tenced and offenses committed prior to 
October 12, 1984.30 

Similarly, a conviction expunged under 
the Federal First Offenders Act?! is not 
grounds for deportation. However, this 
Act has been repealed effective November 
1, 1987.32 Expungement under a state 
counterpart is not grounds for deporta- 
tion. The Board of Immigration Appeals 
is of the opinion that F.S. §§948.01(3) 
and 948.04 (1985) are not counterparts 
of the federal Act.33 


Executive Pardons 

The Act34 provides that. §241(a)(4)?5 is 
inapplicable when a full, unconditional 
pardon is granted by the “President of 
the United States” or a “Governor of 
the several States”;3° foreign pardons?’ 
and legislative pardons?® are not included. 


The pardon is explicitly unavailable 
to preclude deportation predicated on 
convictions relating to a controlled sub- 
stance.3? Also, executive pardons prevent 
the bringing of a charge only under INA 
§241(a)(4).% 


Recommendation Against 
Deportation 

A court’s recommendation against 
deportation can preclude a charge only 
under INA §241(a)(4).41 This important 
remedy must be thoroughiy understood 
by criminal defense counsel since, in order 
to obtain the benefits provided, the stat- 
ute’s requirements must be strictly met. 

The “recommendation” against deporta- 
tion, if made by a state or federal court 
at the time of “first imposing judgment 
or passing sentence, or within 30 days 
thereafter,”42 is absolutely binding on the 
Attorney General. It has been held that 
a request made at a resentencing is 
untimely if the reason for vacating the 
original sentence was solely for the pur- 
pose of requesting the recommendation 
against deportation at the resentencing.” 

Notice must be given to the interested 
state, the INS and to prosecution author- 
ities, who shall be granted an opportunity 
to make representations in the matter.“ 
Five days’ notice to the district director 
of INS is sufficient. “If less than five 
days’ notice is received and sufficient time 
remains to prepare proper presentations, 


Two deportation officers 
talking: 

“Fantastic. Now he is 
ours to deport.” 


CoveTRoom 


“Fantastic. | got you pro- 
bation and adjudication 
withheld.” 


THE FLORIDA BAR JOURNAL/JUNE 1987 41 


due notice shall be regarded as having been 
made.™45 

A basis for claiming “ineffective assist- 
ance of counsel” may exist when counsel 
fails to request a judicial recommendation 
against deportation. In Lyons v. Pearce 
(Lyons I), 298 Or. 554, 694 P.2d 969 
(Or. 1985), such a failure was held to 
constitute ineffective assistance when the 
convictions in question could result in 
the defendant’s deportation. However, in 
Lyons II, 298 Or. 569, 694 P.2d 978 
(Or. 1985), it was held that the failure 
does not constitute ineffective assistance 
of counsel when the conviction would 
not trigger deportability. For example, 
conviction of a crime involving moral 
turpitude that is not within five years 
of entry requires a second conviction to 
trigger a charge of deportability. 


“212(c) Relief” 

Section 212(c) of the Act‘ provides 
what is known as “212(c) relief.” This 
allows an alien to be admitted to the 
United States, or to avoid deportation,*’ 
despite a conviction, if the lawful perma- 
nent resident alien has maintained a lawful 
unrelinquished domicile for seven consec- 
utive years. The INS director or the immi- 
gration judge will weigh the adverse 
factors with the favorable factors in the 
case in deciding whether to grant the 
waiver in the exercise of discretion. 
Rehabilitation is one of the most im- 
portant factors to be established by the 
alien whose conviction or convictions 
render him excludable or deportable.*® 

Other forms of relief from deportation 
are covered in the following article entitled 
“Relief from Deportation.” 'BJ 


'8 U.S.C. §1252(i) (1982) as amended by 
Pub. L. 99-603, 100 Stat. 3359 (1987). 

2 INA §212(a)(9), 8 U.S.C. §1182(a)(9) (1982). 

3 Id. 

4INA §212(a)(10), 8 U.S.C. §1182(a)(10) 
(1982). 


5 Matter of Fernandez, 14 I. & N. Dec. 
24 (BIA 1972). 

6 See INA §212(h), 8 U.S.C. §1182(h) (1982). 
which provides for a discretionary waiver if 
all of the following conditions exist: certain 
familial relationships exist with lawful perma- 
nent resident aliens or U.S. citizens; an extreme 
hardship would result to any of these people 
if the alien were excluded; admission to the 
U.S. is not contrary to the national welfare, 
security, or safety of the U.S.; and if the 
Attorney General, in his discretion, consents 
to the alien applying or reapplying for admis- 
sion to the U.S. 

TINA §§212(a)(9), 212(a)(10), 8 U.S.C. 
§§1182(a)(9), 1182(a)(10) (1982). See also INA 
8 U.S.C. §1255A(d)(2) 
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(B)(ii)(T) (1982), relating to the general legaliza- 
tion program, and INA §210(C)(2)(B)(ii)(D, 
8 U.S.C. §1160(C)(2)(B)(ii)(T) (1982), relating 
to the special agricultural workers’ legalization 
program. 

8 INA §241(a)(4), 8 U.S.C. §1251(a)(4) (1982). 

9 The exclusion provision discussed above 
in relation to two convictions does not require 
moral turpitude as an element; this is signif- 
icant in that an alien who is not deportable 
will still be excludable if he departs from the 
U.S. and subsequently attempts to return. This 
can occur when an alien seeks entry as a 
nomimmigrant and when a lawful permanent 
resident returns after a departure which extends 
beyond being “brief, innocent and casual.” 

10 A good starting point is IMMIGRATION LAW 
SERVICE §17:20 and National Lawyers Guild, 
IMMIGRATION LAW AND CRIMES Appendix E 
(Clark Boardman Co.). 


1! Matter of L-R-, 8 I. & N. Dec. 269, 270 (BIA 
1959) [citations omitted]. 

12 Matter of Zangwell, 18 I. & N. Dec.- 22 
(BIA 1981). 

13 Matter of Logan, 17 I. & N. Dec. 367 
(BIA 1980). 

14 Morales-Alvardo v. INS, 655 F.2d 172 
(9th Cir. 1981). 

15 8 U.S.C. §§1182(a)(23), 1251(a)(11) (1982). 

16 Pub. L. No. 99-570, 100 Stat. 5053 (1986). 
Section 1751 of the Anti-Drug Abuse Act, 
subtitled M-Narcotic Traffickers Deportation 
Act, amended INA §§212(a)(23) (exclusion 
grounds) and 241(a)(11) (deportation grounds), 
8 U.S.C. §§1182(a)(23) and 1251(a)(11) (1982), 
respectively. 

17 Matter of Sum, 13 I. & N. Dec. 569 
(BIA 1970). 

ISINA §241(a)(11), 8 U.S.C. §1251(a)(11) 
(1982). 

19 See McJunkin v. INS, 579 F.2d 533 (9th 
Cir. 1978). 

20 INA §§212(h), 241(f), 8 U.S.C. §§1182(h), 
1251(f) (1982). The INS general counsel, in 
a letter dated March 18, 1986, stated that 
“[i]t is the Service’s position that ... hashish 
and marijuana are the same substance.” 

21 Matter of P, 5 I. & N. Dec. 651 (BIA 1954). 

22INA §212(a)(31), 8 U.S.C. §1182(a)(31) 
(1982). 

23INA §241(a)(13), 8 U.S.C. §1251(a)(13) 
(1982). 

24 Matter of Estrada, 17 I. & N. Dec. 187 
(BIA 1979). 

25 See Longoria-Castenada v. INS, 548 F.2d 
233 (8th Cir. 1977); Aguilera-Enriquez v. INS, 
516 F.2d 565 (6th Cir. 1975). 

26 Ribeiro v. INS, 531 F.2d 179 (3d Cir. 
1976); Sanchez-Marquez v. INS, 725 F.2d 61 
(7th Cir. 1984); Soto-Hernandez v. INS, 726 
F.2d 1070 (Sth Cir. 1984); Matter of Arthur, 
16 I. & N. Dec. 558 (BIA 1978); Matter of 
R-D-, 2 I. & N. Dec. 758 (BIA 1946); Matter 
of G-,M-, 5 I. & N. Dec. 93 (BIA 1953). 

27INA §241(a)(14), 8 U.S.C. §1251(a)(14) 
(1982). 

28 18 U.S.C. §§5005-5026. 

29 Comprehensive Crime Control Act of 1984, 
Pub. L. No. 98-473. Repeal was effective upon 
enactment. However, the Sentencing Reform 
Amendments Act of 1985, Pub. L. No. 99-217, 
postponed the effective date of the Comprehen- 
sive Crime Control Act of 1984 for one addi- 
tional year, to October 12, 1985. 


30 See Pub. L. No. 98-473, §235(b)(1). 


3121 U.S.C. §844(b)(1). 

32 The delay was similar to that described 
supra note 29. However, Pub. L. No. 98-473, 
enacted 18 U.S.C. §3607, appears to parallel 
the repealed statute and may support the gener- 
ous interpretations previously adopted. 

33 See Matter of Zangwell, 18 I. & N. Dec. 
22 (BIA 1981). 


34 INA §241(b), 8 U.S.C. §1251(b) (1982). 

358 U.S.C. §1251(a)(4) (1982). 

36 Matter of C-, 5 I. & N. Dec. 630 (BIA 
1954). 

37 Matter of B-, 7 I. & N. Dec. 166 (BIA 
1956). 

38 Matter of R-, 6 I. & N. Dec. 444 (BIA 
1954). 

39INA §24i(a)(11), 8 U.S.C. §1251(a)(11) 
(1982). 

40 8 U.S.C. §1251(a)(4) (1982). See INA 
§241(b), 8 U.S.C. §1251(b) (1982). 

41 Td. 

42 See id. 

43 People v. Borja, 125 Cal. App. 3d 758, 
178 Cal. Rptr. 287 (1981). 

44 INA §241(b), 8 U.S.C. §1251(b) (1982). 

458 C.F.R. §241.1 (1986). 

46 8 U.S.C. §1182(c) (1982). 

47 This section formerly applied only to aliens 
seeking admission to the U.S. This changed 
with the decision in Francis v. INS, 532 F.2d 
268 (2d Cir. 1976), and its nationwide accep- 
tance by the Board of Immigration Appeals 
in Matter of Silva, 16 I. & N. Dec. 26 (BIA 
1976), but only if the charge of deportability 
has a counterpart in the exclusion statutes. 
Matter of Wadud, 19 I. & N. Dec. __, Interim 
Dec. 2980 (Oct. 4, 1984). 

48 See, e.g., Matter of Marin, 16 I. & N. 
Dec. 581 (BIA 1978). 
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Relief From Deportation 


t is the 11th hour, and the client 

has been found to be deportable 

from the United States. The immi- 
gration judge inquires, “Any relief, coun- 
selor?” An immediate answer is required, 
and the defending attorney may now 
turn the table to prosecute a claim for 
relief. The burden of proof shifts to the 
alien to show statutory eligibility and 
that discretion should be exercised favor- 
ably. 

In a bifurcated administrative trial, it 
is in this latter portion where the action 
really is and when the attorney for the 
alien may save his client by winning the 
prayed for relief. To succeed, the attor- 
ney must usually prove that a favorable 
exercise of discretion is warranted; most 
areas of relief lie within the realm of 
discretion of the Attorney General of 
the United States, as exercised by the 
immigration judge. In response, the INS 
will usually attempt to establish either 
statutory ineligibility or that the circum- 
stances do not warrant the affirmative 
exercise of discretion. 

The first issue which must be addressed 
is the ground or grounds which bar all 
relief and for which deportation is man- 


by Stephen E. Mander 


dated, e.g., Nazi participation during 
World War II, §241(a) (19). There are 
other areas of relief which are statutorily 
unavailable to certain aliens; voluntary 
departure is unavailable to aliens who 
are deportable under §241(a), (4), (5), 
(6), (7), (11), (12), (14), (15), (16), (17), 
(18) or (19) on the ground of criminal 
convictions, communist involvement, sub- 
version and narcotics convictions. 

Frequently, voluntary departure will 
be the only relief available and to obtain 
it, the alien must demonstrate that he 
is ready, willing and able to depart at 
his own expense according to the terms 
ordered by the immigration judge. He 
must also demonstrate that he has been 
of good moral character for the past 
five years. 

While there is no definition of good 
moral character in the code, §101(f)! pro- 
vides the grounds for which an alien 
cannot establish good moral character. 
For example, an alien cannot be a habit- 
ual drunkard or be living from gam- 
bling earnings. These same factors are 
also relevant and important in relation 
to any form of discretionary relief. 

While “voluntary departure” may 


sound like a formal way of saying, “pick 
up and leave,” it is necessary for an alien 
wishing to obtain it to actually obtain 
such an order. Otherwise, if an alien 
just leaves on his own accord after receiv- 
ing notice of a deportation hearing, he 
can be ordered deported in absentia.” 
An order of deportation could later be 
the basis for an alien’s prosecution for 
the crime of subsequently re-entering 
the United States after deportation under 
§276 (8 USC 1326). Thus, although the 
alien may have every intention of depart- 
ing from the U.S. promptly and volun- 
tarily, it is still necessary formally to 
appear and obtain an order of voluntary 
departure. The burden of proof for obtain- 
ing voluntary departure is always on the 
alien, as in all applications for relief 
from deportation. 

Suspension of deportation is another 
major form of relief, which can ulti- 
mately lead to obtaining permanent res- 
ident status. While sounding appealing, 
suspension is nonetheless difficult to 
obtain. First of all, there are strict eligi- 
bility requirements. An alien must estab- 
lish continuous physical presence in the 
United States for the past seven years, 
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§244(a) (1), good moral character and, 
thirdly, that his deportation would result 
in “extreme hardship” to the alien, or 
to his spouse, parent, or child who is 
a U.S. citizen or permanent resident. 

In determining hardship, the Board 
of Immigration Appeals in Matter of 
Anderson, 16 I. & N. Dec. 596 (1978), 
outlined factors to be considered, includ- 
ing the age of the alien, his family ties 
in the U.S. and abroad, his length of 
residence in the U.S., his health, 
economic and political conditions in the 
country to which he would be returnable, 
his financial, occupational, and business 
status, and his ability to earn a living 
and support his U.S. citizen spouse and 
children, his immigration history, and 
whether he offers any special assistance 
or contribution to the U.S. or his com- 
munity. 

Sec. 315(b) of the 1986 Immigration 
Reform Act overruled the U.S. Supreme 
Court decision of 1985 in Phinpathya 
v. INS, 104 S. Ct. 584, and now permits, 
as before, an alien to have made brief 
departures from the U.S. without 
interrupting his continuous presence for 
purposes of meeting the seven-year rule. 

Whatever the case, the Attorney Gen- 
eral retains discretion to approve or 
deny the application, through the immi- 
gration judge and, on appeal, through 
the Board of Immigration Appeals. 
“Extreme hardship” can be construed 
narrowly, and the U.S. district court can 
only reverse when the decision consti- 
tutes an abuse of discretion.3 

Another form of relief, adjustment 
of status, has been drastically limited 
by the new immigration law.5 Adjust- 
ment of status to lawful permanent res- 
idents is now limited to aliens who have 
not violated their status, for example, 
by entering as visitors or students and 
then taking employment. The only 
exception is when the alien is an immedi- 
ate relative of a U.S. citizen, §201b, in 
which case he may still apply for adjust- 
ment. In the past, so long as an alien 
did not work without authorization and 
had lawfully entered the country, he 
could apply for adjustment of status. 

Another 1986 reform, one contained 
in the marriage fraud amendments,° pro- 
vides that if an alien gets married after 
issuance of notice of a deportation hear- 
ing, the alien cannot adjust status or 
obtain a permanent resident visa based 
upon the marriage until after the alien 
has resided abroad for two years. The 
llth hour marriage petition has thus 
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been eliminated. 

Another affirmative form of deporta- 
tion relief is registry.? The alien must 
establish continuous residence in the U.S. 
since January 1, 1972. His residence 
over this period will not be interrupted 
by temporary departures. Good moral 
character must also be established and 
that he is not ineligible for citizenship 
under §212 (a) (22) and 313, 314, and 
315 of the Immigration and Nationality 
Act. The alien also must not be exclud- 
able because of crimes involving moral 
turpitude, narcotics involvement, com- 
munist or ideological grounds, or Nazi 
participation during World War II.° 

A registry application may be made 
to an immigration judge in deportation 
proceedings, and it is also subject to the 
exercise of discretion. The regulations, 
8 CFR 249.2, indicate that discretion 


in relation to registry should be more 
liberal than in other discretionary areas. 
Two other forms of relief, political 
asylum and withholding of deportation, 
are very similar in nature, but the former 
is discretionary while the latter is man- 
datory. Asylum, under §208, requires 
demonstration of a “well founded fear 
of persecution” based upon race, reli- 
gion, nationality, membership in a par- 
ticular social group or political opinion. 
Sec. 101(a) (42). Three months ago, the 
U.S. Supreme Court ruled in JNS v. 
Cardoza-Fonseca, 85-782, March 9, 1987, 
that in political asylum cases a more 
liberal standard applies than in cases in 
which withholding of deportation is man- 
datory. The Court stated that the clear 
probability of persecution standard does 
not apply to asylum applications and 
that a “well founded fear” means a 
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“good reason” to fear persecution. The 
Court had previously held in JNS v. 
Stevic, 104 S. Ct. 2489 (1984), that 
withholding of deportation requires a 
clear probability of persecution, meaning 
that persecution is more likely than not 
to befall the applicant should he be 
deported. 

The holding of the Board of Immigra- 
tion Appeals in Matter of Acosta, 1.D. 
2986 (1985), will likely be modified in 
light of the Cardoza opinion, but it will 
still provide standards for interpreting 
the meaning of “social group” and “polit- 
ical opinion.” This case illustrates how 
the Board regards both asylum and 
withholding under §243(h). 

The major difference between asylum 
and withholding is that asylum permits 
an alien to obtain permanent residence 
one year after the granting of asylum 
while withholding of deportation offers 
only temporary relief and is subject to 
annual review. Another contrast is that 
“firm resettlement” of an alien in another 
country before coming to the U.S. will 
usually result in denial of asylum, whereas 
resettlement plays no real part in 
withholding applications. There are many 
other distinctions between these two 
remedies, but the primary focus must 
be on the interrelationship involving the 
definition of refugee (101(a)(42)) and the 
discretionary/mandatory nature of the 
remedies. 

Waivers are another important area 
of remedies for obtaining relief from 
deportation and exclusion. A general 
rule is that an immigration judge will 
not rule upon a waiver application unless 
the ruling will fully dispose of the case. 
Perhaps the most significant waiver is 
that found in §212(c),!° which permits 
the waiver of any ground of deportability 
in which there is an equal and coexistent 
ground of excludability.!'! Thus, this sec- 
tion technically permits the waiver of a 
narcotics offense when the charge of 
deportability comes under §241(a) (11), 
since that section corresponds to §212(a) 
(23).!2 

The burden of proof is, as usual, on 
the alien who must prove that he is 
worthy of the waiver relief. The alien 
must show: maintenance of lawful per- 
manent resident status for seven years 
prior to issuance of the commencement 
of deportation proceedings,'3 and that 
discretion should be favorably exercised 
after balancing the positive and negative 
equities. In the case of narcotic offend- 
ers, “unusual or outstanding” counter- 


vailing equities must be shown.'4 Here, 
the alien would do well to show rehabilita- 
tion and some worthwhile contribution 
to the community. 

Enactment of the Antidrug Abuse Act 
of 1986 retroactively expanded the 
narcotics provisions of the immigration 
law to include “any law or regulation 

. relating to a controlled substance,” 
as defined in §102 of 21 USC 802,'6 with 
the result that waivers may now be 
required of persons who were previously 
not subject to the deportation statute; 
that is, persons convicted in relation to 
LSD, quaaludes, or the scheduled sub- 
stances not included in §241(a)(11) or 


The Board of Immigration 
Appeals has made clear that 
negative factors may require 

counterbalancing by 
outstanding equities 


212(a)(23) of the the Immigration and 
Nationality Act. 

Other waivers of significance include 
waivers for crime, prostitution-related 
offenses, simple possession of marijuana 
under 30 grams, and immigration fraud. 
§212(h), 212(i) and 241(f). Potential use 
of the fraud waiver has been expanded 
by the recent statutory expansion of the 
definition of visa and immigration fraud 
to include oral and written fraud occur- 
ring anytime in the past. 

The crime waiver requires a showing 
that extreme hardship would be suffered 
by a US. citizen or permanent resident 
spouse or child were the alien to be 
deported. The fraud waiver under §212(i) 
and 241(f) applies when the alien is the 
spouse, parent or child of a US. citizen 
or lawful permanent resident. Waivers 
are subject to the discretion of the immi- 
gration judge. 

There are various other waivers and 
tactics available to relieve an alien from 
deportation. Among these are waivers 
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for tuberculosis and mental illness, as 
well as the setting aside of a criminal 
conviction and resort to constitutional 
or corum nobis grounds. 

In all remedies, except withholding, 
the favorable exercise of discretion 
becomes paramount, once the alien has 
established his statutory eligibility by 
meeting the threshold requirements, such 
as seven years residence before seeking 
suspension of deportation. 

The Board of Immigration Appeals 

has made clear that negative factors 
may require counterbalancing by out- 
standing equities: 
Where adverse factors are present in a given 
application it may be necessary for the 
applicant to offset these by a showing of 
unusual or even outstanding equities. Gener- 
ally, favorable factors such as family ties, 
hardship, length of residence in the United 
States, etc., will be considered as countervailing 
factors meriting favorable exercise of admin- 
istrative discretion. ... Matter of Arai, 13 1.& 
N. Dec. 494. 

In assessing the weight and nature of 
positive and negative equities, one must 
remember there are certain factors which 
the INS cannot rely upon as a ground 
for deportation but can nonetheless raise 
in opposing an application for discre- 
tionary relief. A common example is 
when an alien is found deportable as 
an overstay and when he was previously 
convicted of a crime which in itself is 
not a ground for deportation, such as 
the criminal court issuing a judicial rec- 
ommendation against deportation, under 
§241(b). Despite the recommendation, 
the INS can argue successfully that the 
alien is statutorily ineligible for relief if 
the conviction occurred within the past 
five years. If the conviction is more 
than five years old, the INS can still 
raise it in arguing against the exercise 
of favorable discretion. If ordered, deporta- 
tion would occur because the alien had 
overstayed, not because of the conviction. 

Some other common factors which 
bear on the exercise of discretion are 
the alien’s candor with INS officers and 
previous immigration violations.!’ 

By expanding the definitions of drugs 
and visa fraud as grounds for deporta- 
tion and by tightening eligibility for adjust- 
ment of status and eliminating 11th-hour 
marriages, the 1986 immigration reforms 
have significantly altered the scope of 
available remedies for relief from deporta- 
tion. Thorough research and effective 
presentation of a client’s case and equities 
will thus be more important than ever 
before. BJ 


A 


1 For the purpose of this Act: No person 
shall be regarded as, or found to be, a person 
of good moral character who, during the 
period for which good moral character is 
required to be established, is, or was: 

a. a habitual drunkard; 

b. one who during such period has com- 
mitted adultery (repealed); 

c. a member of one or more of the classes 
of persons, whether excludable or not, 
described in paragraphs (11), (12), and (31) 
or section 212(a) of this Act; or paragraphs 
(9), (10), and (23) of section 212(a), if the 
offense described therein, for which such 
person was convicted or of which he admits 
the commission, was committed during such 
period; 

d. one whose income is derived principally 
from illegal gambling activities; 

e. one who been convicted of two or more 
gambling offenses committed during such 
period; 

f. one who has given false testimony for the 
purpose of obtaining any benefits under this 
Act; 

g. one who during such period has been 
confined, as a result of conviction, to a penal 
institution for an aggregate period of 180 
days or more, regardless of whether the 
offense, or offenses, for which he has been 
confined were committed within or without 
such period; 

h. one who at any time has been convicted 
of the crime of murder. 


The fact that any person is not within any 
of the foregoing classes shall not preclude a 
finding that for other reasons such person is 
or was not of good moral character. 

2 See 8 C.F.R. 3.24 

3 Aguilar v. INS, 638 F.2d 717, Sth Cir. 
1981. 

4§245 INA. 

5 Immigration Reform and Control Act of 
1986 (§117 amending §245c). 

6 PL 99-906. 

7 §249 INA. 

8 Matter of Outin, 14 I. & N. Dec. 61 & 
Matter of Benitez-Saenz, 12 I. & N. Dec. 593. 
me: §212(a) (9), (12) (23), (27), (28), (29), and 

10 Advanced Permission to Return to an 
Unrelinquished Domicile in the United States. 

1! Matter of Waddud, ID. #2980; Matter 
of Grandos, 16 I. & N. Dec. 726. 

12 Technically it will waive the Nazi mem- 
bership ground but the INS usually charges 
these aliens under a different section of the 
law. 

13 Marti-Xiques v. INS, 741 F.2d 350 (11th 
Cir. 1984). 

14 Matter of Marin, 16 I. & N. Dec. 581; 
Matter of Salmon, 16 I. & N. Dec. 734. 

15 PL 99-570. 

16 Subtitle M. §1751. 

17 See Strantzalis v. INS, 465 F.2d 1016 (3d 
Cir. 1972); Wun Man Lau v. INS, 426 F.2d 
689 (3d Cir. 1970); Hamad v. INS, 420 F.2d 
645 (D.C. Cir. 1969). 


chicken or beef?” 


“One final question—window or aisle, smoking or nonsmoking, 


Stephen E. Mander graduated 
from the DePaul University College 
of Law in 1975. Formerly employed 
as an attorney with the Immigration 
and Naturalization Service, he served 
the South Florida Chapter of the 
American Immigration Lawyers Asso- 
ciation as president. Also a past 
chairman of the Dade County Bar 
Association Immigration Law Com- 
mittee, Mr. Mander is a frequent 
lecturer at The Florida Bar CLE 
seminars on immigration law. Mr. 
Mander was admitted to practice 
in Florida and Illinois, as well as 
before the U.S. Supreme Court, the 
U.S. District Court in the Southern 
District of Florida and the North- 
ern District of Illinois, in addition 
to the Fifth and Eleventh Circuit 
Courts of Appeals. 


AILA CLE 
on 
Immigration Law 


June 16-21, 1987 
Philadelphia 


Almost 50 hours 
of CLE 


(202) 331-0046 
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Profiles: 


Ira Kurzban 

and 

Perry Rivkind 

I n the area of immigration law, which 
is especially critical in Florida, the state 

is fortunate in hosting two of the nation’s 

foremost leaders in the private and public 

sectors — one an attorney, the other the 

director of the Immigration Service for 

the State of Florida. 

Ira Kurzban and Perry Rivkind are 
among the few at the pinnacle of United 
States immigration policy, both in its 
formulation and implementation. 

Not incidentally, Ira Kurzban was 
awarded by the Florida Supreme Court 
the first Tobias Simon Pro Bono Service 
Award (for providing free legal services 
to immigrants (see photo), and Perry 
Rivkind has been described by a recent 
past president of the American Immigra- 
tion Lawyers Association as being the 
best INS district director in the United 
States. 

Educated Phi Beta Kappa and magna 
cum laude at Syracuse and subsequently 
at Berkeley, and next year to be awarded 
a Ph.D. in political science, Mr. Kurzban 
has championed aliens’ rights in federal 
courts in a series of celebrated cases. 


In June, he becomes president of AILA, © 


the national immigration lawyers associa- 
tion. 

Educated at three colleges in Florida, 
Mr. Rivkind obtained a B.S. and M.Ed., 
and then more recently an M.S. from 
Harvard in 1978. In 1981, he graduated 
from the National War College in 
Washington, D.C. Starting with the road 
patrol of the Dade County Police Depart- 
ment in 1958, Mr. Rivkind has since 
served as chief investigator of the Dade 
County State Attorney’s Rackets and 
Fraud Division, then as associate pro- 
fessor of law enforcement at Pennsylvania 
State University. Later teaching criminol- 
ogy at American University, he subse- 
quently became director of the National 
Training Institute of the U.S. Drug Enforce- 
ment Administration (formerly BNDD). 

Moving to the Law Enforcement As- 
sistance Administration, he served as an 
assistant administrator and then also as 
chairman of research and development 


Perry Rivkind, district director 
of INS for the State of Florida 


lra Kurzban receives the first Tobias Simon Pro Bono 
Award from Chief Justice Alan Sunberg in the Su- 


preme Court ceremonies held April 14, 1982. 


of the National Security Council’s Work- 
ing Group on Terrorism. 

Joining the Immigration Service in 
1982, he served as executive assistant to 
the Commissioner and then as associate 
commissioner for management and train- 
ing. In 1984, he was appointed district 
director of the Immigration Service for 
the State of Florida. 

Since taking charge, conditions have 
improved dramatically — ranging from 
sensitive political determinations, direct 
involvement in difficult cases, respon- 
siveness to business needs, establishing 
greater accessibility for attorneys and vol- 
untary agencies, stricter enforcement, and 
promulgation of what his offices describes 
as the three C’s: courtesy, compassion, 
and self-control. 

Mindful of his own foreign ancestry, 
Mr. Rivkind speaks positively of the 
impact of immigration, particularly on 
Florida. Despite the interim shortage of 
manpower resulting from the Immigra- 
tion Act of 1986, Mr. Rivkind intends 
to uphold the INS standards which he 
has endeavored so hard to improve. 

Both a litigator and an instructor, teach- 
ing at Miami and Nova law schools, Mr. 
Kurzban was honored in 1983 with a 
special award for excellence in federal 
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litigation. His efforts have not gone 
unremunerated; in a number of cases he 
has been awarded substantial fees to be 
paid by the U.S. Government. Nor are 
all of his clients pro bono; he is immigra- 
tion counsel for Walt Disney Productions, 
Mitel, Texaco and Burger King. 

Also an author, last May he published 
“A More Critical Analysis of Immigra- 
tion Law” in the Harvard Law Review. 
Other publications have also taken note 
of Mr. Kurzban, including a special issue 
of Newsweek entitled “Sweet Land of 
Liberty” in which he was described as 
one of “100 New American Heroes.” In 
1985, Esquire included him as one of 
those “Under 40 Who Are Changing the 
Nation.” 

Just as this special issue goes to press, 
he is on May 18 being made an honorary 
fellow of the University of Pennsylvania 
Law School. 

As federal Judge Eugene Spellman stated 
in Louis v. Nelson, last October award- 
ing Mr. Kurzban a fee of $217,265.19, 
“When the words ‘immigration attorney’ 
are uttered, there is little doubt but that 
the name Ira Kurzban springs to mind.” 
646 F.Supp. 1300 (S.D. Fla. 1986). 


by George C. J. Moore 


: 
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put value your 
business. 


Determining the value of your client’s business is easy with the help of C&S Trust Com- 
pany. Our business valuation specialists will give you an independent appraisal of the fair 
market value of your client's business. 

A complete valuation from C&S can help you advise your client about their company, 
whatever the case involves — determining estate and gift tax values, establishing buy-sell 
agreements, offering stock options to employees, settling disputes between shareholders, 
selling the business,or establishing an ESOP. 

We have the back- ‘ ground, knowledge and resources to value almost 
any kind of business. ah From businesses with sales of less than $1 mil- 
lion,tolarger companies, our experience with cli- 

— ents is extensive, as well as 
varied. 
Next time you need to put a 
value on your client's business, 
call the valuation specialists at 
C&S Trust Company...call 
~ Curt Kimball, C.FA., A.S.A., 
at 1-800-241-5832. 


® 
Citizens and Southern Trust Company 
Florida Georgia South Carolina 
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Administrative Law 
Section 


The Administrative Law Section sched- 
uled for April 10 the Fifth Annual Admin- 
istrative Law Conference. The conference 
brings together practitioners in adminis- 
trative law, hearing officers, members of 
the judiciary and academicians for a lively 
interchange of ideas. Scheduled this year 
were Thomas G. Pelham, secretary, Depart- 
ment of Community Affairs, and Senator 
S. Curtis Kiser, speakers; moderator, 
Steven Pfeiffer, and panel members: Chris 
H. Bentley, Patricia Dore; Terry E. Lewis, 
Stephen M. Slepin, Judge Larry G. Smith, 
Sharyn L. Smith and Daniel H. 
Thompson. 

Chris Bentley is the chairman of the 
section and organized the conference. 

The section continues to monitor legis- 
lation relating to the Administrative Pro- 
cedure Act. 

Continuing legal education courses, Prac- 
tice Before the Florida Division of Admin- 
istrative Hearings and Administrative Law 
Overview, sponsored by the section, have 
been warmly received and have served 
the practitioners in the area of adminis- 
trative law well. 

The section is cosponsoring Tom 
Pelham as a luncheon speaker at the 
annual meeting of the Bar in June. His 
remarks will be of special interest to those 
in the environmental, local. and adminis- 
trative law fields. 


JUDITH BRECHNER 
Chairman 


Corporation, Banking and 
Business Law Section 


The Corporation, Banking and Busi- 
ness Law Section has traditionally focused 
its efforts on continuing legal education, 
legislation related to its membership prac- 
tices and the improvement of legal educa- 
tion in the state’s law schools. Once again, 


SECTIONS 


we have maintained these traditional 
involvements, but I think it fair to say 
that this year we have done so with an 
unparalleled level of energy and effective- 
ness. 


Legislation 


A great deal of our attention has been 
concentrated on an extremely ambitious 
legislative agenda. Unfortunately, print- 
ing deadlines necessitate the preparation 
of this annual report well in advance 
of the results of our legislative program. 

Our section is presently sponsoring six 
separate bills. Among these are a com- 
pletely revised assignment for the. benefit 
of creditors statute, the Uniform Fraud- 
ulent Transfer Act, incorporation of anti- 
takeover provisions in Ch. 607 and the 
elimination of the nonrecurring intangible 
tax on revolving loans secured by mort- 
gages. Additionally, our section has taken. 
an extremely active role in the effort 
to preserve the sales tax exemption for 
legal services, and we are closely moni- 
toring legislative efforts by others in con- 
nection with the vital issue of officers’ 
and directors’ liability. 

While we. are confident that the sub- 
stance of the legislation we are proposing 
ensures its enactment, we have taken the 
further measure of engaging a professional 
lobbyist. The wisdom of that precaution 
has already been evidenced by the unusual 
speed with which we were able to secure 
the approval of the Board of Governors, 
procure sponsors in both the House and 
the Senate and have our legislation 
disseminated to other sections, industry 
groups and lobbyists for their comment 
and support. 


Law School Enrichment 


We have undertaken again to enhance 
the curricula and facilities of the already 
fine law schools in Florida by various 
generous bequests. Most notable are our 
sponsorship of an enrichment program 
at the University of Florida College of 


Law and the business skills and trans- 
action program at Florida State University 
College of Law: We truly believe that 
our section’s involvement in these fine 
programs serves to reduce the distance 
and distinction between academics and 
commercial practitioners, thereby ensur- 
ing a rich educational experience for law 
students. 


Continuing Legal Education 
and Publications 


Our section continues to produce qual- 
ity continuing legal education programs 
and publications. We have strived to posi- 
tion ourselves for the imminent advent 
of mandatory continuing legal education 
by increasing the frequency of seminars 
in the intermediate and high levels of 
proficiency and, whenever possible, utiliz- 
ing a workshop approach which most 
attendees find more stimulating. Simi- 
larly, greater attention has been paid to 
the selection of qualified lecturers and 
faculty members. 

Our section has published one article 
in every issue of The Florida Bar Journal 
during the Bar year. In each instance, 
we considered the material timely and 
exceptionally useful to our membership: 
We continue to publish Florida Bank- 
ruptcy Case Digests, as edited by the 
Bankruptcy/ UCC Committee, which has 
become an invaluable research source to 
bankruptcy practitioners and judges alike. 

We are also gratified by the publication 
of The Florida Manual of Trademark 
Examining Procedure, which was drafted 
by our own Patent, Trademark and Copy- 
right Committee. The manual is the only 
one of its kind and will be used by the 
Florida Department of State, as well as 
trademark applicants. 


First Annual Convention 


Personally speaking, our section’s finest 
moment was on the occasion of its first 
annual convention in March at Bon- 
aventure Resort and Spa in Fort Lau- 
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derdale. Historically, our section, one 
of the Bar’s largest, has been somewhat 
fractured and disunified. Perhaps this 
was so because of the sheer number of 
disciplines our section embraces or be- 
cause of the disposition of its membership. 
During the eight years I have served on 
the Executive Council, the discussion has 
been the same: How do we encourage 
more participation in our activities? 

For whatever reason, we have never 
been able to create a truly collegial atmo- 
sphere among our members notwith- 
standing the fine CLE programs we have 
produced, the significant legislation we 
have proposed and the public spirited 
projects we have undertaken. Alas, we 
undertook a convention. We chose to 
emphasize an educational program of 
universal interest and importance to our 
members, and selected the art of negotia- 
tion as the central theme. 

Those who attended the convention 
gave exceptionally high praise. The educa- 
tional program developed by Conflict Man- 
agement, Inc., was ideally suited to our 
purpose. The mock trial component was 
the perfect complement, as well as delight- 
fully entertaining as presented by a 
nationally prominent panel. In every 
respect, the convention was a success: 
New relationships were forged; numerous 
section members expressed an interest 
in participating in future programs; and, 
hopefully, a new tradition was established. 
Indeed, an effort will be made to create 
an annual negotiation workshop as part 
of the section’s continuing legal education 
program. 

This has truly been an extraordinary 
year. Clearly, indebtedness for each accom- 
plishment belongs to the Executive Coun- 
cil. Whenever my own hopes for the 
section were sinking, they were buoyed 
by my fellow council members and their 
selfless commitment to the improvement 
of our professional environment. Tire- 
lessly, they always seemed to muster more 
time and strength to contend with issue 
after issue and project after project. 

I am a movie fan. Vividly, I can recall 
Frederick March sitting at the helm in 
The Bridges at Toko Ri as jets were 
launched from the heaving deck of a 
carrier, catapulted into the madness of 
another combat mission. His were the 
last words in the script: “Where do we 
find such men?” The answer, of course, 
is that they come from among us. 


Scott L. BAENA 
Chairman 
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Criminal Law Section 


The 1986-1987 year has been a most 
successful one for the Criminal Law Sec- 
tion. With a membership of over 1,500, 
the section has made a concerted effort 
to improve the quality of criminal litiga- 
tion throughout Florida. 

In order to promote skills, the section 
has contributed numerous articles touch- 
ing upon criminal litigation to the Bar 
Journal. It also publishes a quarterly news- 
letter for its members concerning matters 
of both law and practice skills. The sec- 
tion is also busily working on the second 
volume of its Trial Practice Manual. 

During the last 18 months, the section 
has actively been involved in obtaining 
permission of The Florida Bar for cer- 
tification of expertise in both the areas 
of criminal trial practice and criminal 
appellate practice. We are proud to 
announce that the first certification exam- 
inations will be held in 1987. As further 
proof of our trend toward education, 
the section has been a cosponsor with 
several law schools of prosecutor/ public 
defender trial techniques courses, and has 
just sponsored the first advanced trial 
techniques course. These courses are 
structured after the N.I.T.A. concept of 
learning by doing. These courses are in 
addition to the CLE courses which the 
section presents annually. 

In an effort to respond to the needs 
of the criminal bar, we have streamlined 
our capacity to obtain prefiled legislation 
and to respond in a more rapid and 
appropriate fashion. The section has also 
taken a strong position on the effect of 
the imposition of a sales tax on the crim- 
inal defendant, practitioner, and the spe- 
cial questions which such a proposal raises 
concerning the involuntary nature of this 
expense from a due process perspective. 
The section, in conjunction with the Crim- 
inal Rules Committee, also addressed the 
issue of “sanity to be executed” in light 
of Ford v. Wainwright; and a final 
proposal for a rule change is forthcoming. 

The 1986 Selig Goldin Award for lifetime 
contribution in the field of criminal 
law was presented to Judge Phillip 
Hubbart of the Third District Court of 
Appeal, and former public defender for 
the 11th Judicial Circuit. The award was 
presented at our section luncheon at the 
Bar convention. This year’s speaker will 
be Justice Rosemary Barkett. 

Finally, I would most strongly urge 
those persons who have an interest in 
the practice of criminal law in Florida 


to become active members of the Criminal 
Law Section and improve the standards 
of our profession through your future 
efforts. 


ABRAHAM LAESER 
Chairman 


Environmental and Land 
Use Law Section 


The Environmental and Land Use Law 
Section topped 1,200 members this year. 
As we enter our 10th year, the section 
can look upon its accomplishments with 
great pride. The section recently embarked 
upon a unique new program by approving 
a bylaws amendment to allow affiliate 
membership status for engineers, biolo- 
gists, planners and other professionals 
who practice in the environmental and 
land use law fields. The response from 
the professional community has been very 
encouraging. This process opens signif- 
icant new avenues of interchange and 
communication between the professions. 

The section is continuing its extensive 
CLE seminar and workshop program. 
A workshop or seminar has been sched- 
uled for practically every month covering 
everything from hazardous waste to 
sewage to land use. Work has progressed 
on Volume II of the Florida Environ- 
mental and Land Use Law treatise which 
will focus on land use issues. The Bar 
staff informs us that the volume will 
be available for distribution this summer. 
Work is also underway to publish an 
update to Volume I of the treatise, which 
was published last year. 

The section has continued its Dean 
Maloney law student writing contest and 
is publishing a directory for law school 
and law student use listing attorneys in 
our practice area. 

Committees of the section have been 
working with professional organizations 
and the members of the judiciary to 
organize informational seminars. The 
public interest practice committee has been 
studying means of assisting practitioners 
who provide those types of services. 

The section newsletter, The Reporter, 
was expanded in format this year and 
is a major source of case law and legisla- 
tion updates, news and information of 
benefit to the membership. 

In order to serve the section better, 
a new organizational structure was devel- 
oped this year. Committees were placed 
under the leadership of three divisions 
under the direction of executive council 


members. The divisions are: Education 
(CLE seminars, CLE workshops, CLE 
manual — volume I, CLE manual— 
volume II, midyear meeting, annual meet- 
ing, Maloney writing contest, law school 
liaison and CLE Committee liaison); Spe- 
cial Services (special master, legislative 
review, judicial liaison and public interest 
representation); and Planning and Mem- 
bership (Florida Bar Journal column, mem- 
bership and planning, public information 
and awareness and section Reporter). The 
planning function continues to receive 
greater attention as we begin to focus 
on the needs of the section for the next 
10 years. 

Members who served on the executive 
council or as committee chairs this year 
are Silvia Alderman, Tom Cloud, Roger 
Sims, Terry Lewis, Sam Owens, J. J. 
Brown, Paul Gougleman, Bill Green, 
Doug Halsey, Richard Hamann, Mary 
Smallwood, Lee Chotas, Richard Lee, Al 
Malefatto, Tom Pelham, Irene Quincey, 
Bob Wells, Dan Thompson, Gary 
Stephens, Valerie Settles, Debbie Or- 
shefsky, Marty Dix, Cari Roth, Vance 

- Kidder, Jim Brindell, Mary Hansen, 
Richard Brightman and Bill Hyde. Their 
efforts are sincerely appreciated as are 
those of countless others who serve the 
section. Special thanks go to Peggy 
Griffin, our Bar staff liaison. 


SILVIA MORELL ALDERMAN 
Chairman 


Family Law Section 


The Family Law Section sponsored 
some fun along with an educational pro- 
gram this year. Specifically, an advanced 
seminar on the use of experts at the 
dissolution of marriage trial, with an in- 
depth look at the use of accountants, 
psychologists, psychiatrists, attorneys and 
appraisers. It was held at Crested Butte, 
Colorado, and we had such excellent speak- 
ers as Mel Frumkes, Dr. Sylvia Carra, 
Mike Mard and Jim Brockhardt, Dr. 
Joel Klass, Marty Sobel, Bob Fields, Steve 
Sessums, Edna Elliot, Shelly Finman, 
Judge Richard Feder, Carol Gersten, 
Judge Maria Korvick, Mike Carbo and 
Fraser Himes. 

One of the major committee additions 
to the section was the Long-Range Plan- 
ning Committee. The committee will pro- 
vide more consistency between adminis- 
trations and will examine our members’ 
needs and goals. The Long-Range Plan- 
ning Committee, along with the Executive 
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see how we can help solve your 
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Council, by the end of the year will have 
approved both long and short-term goals 
for the section. 

The second new committee, the Bar 
Bench Committee, co-chaired by Judge 
Richard Feder and Fraser Himes, pro- 
duced a questionnaire sent to every 
member of the Family Law Section and 
all circuit court judges in the state. One 
thousand lawyers and 250 judges re- 
sponded. The committee will use the 
questionnaires to seek out the attitudes 
of judges toward family law cases. This 
information will be used in conjunction 
with the study of developing a family 
law division within the circuit court on 
a statewide basis. 

Judge Richard Feder has again devel- 
oped and will be chairing the Third 
Annual Matrimonial Trial Advocacy Sem- 
inar at Florida State. This ‘workshop will 
be an intensive hands-on workshop for 
beginning and intermediate attorneys inter- 
ested in improving their advocacy skills. 
The faculty will include leading matrimo- 
nial lawyers in the state. 

Our Rules Committee led by Ira 
Abrams successfully presented to the 
Supreme Court our position on Rule 1.490 
relating to special masters and child sup- 
port enforcement proceedings. As a result, 
the Supreme Court has established a com- 
mittee to study, draft and propose a child 
support enforcement rule to the couit 
Additionally, we have recommended to 
the Supreme Court the creation of a 
rule to establish child support guidelines 
and submitted a proposed rule. 

Cynthia Greene will be completing her 
second year as CLE Committee chairman. 
She has again provided the leadership 
necessary to produce excellent seminars, 
including negotiation strategies and tech- 
niques for the family law practitioner, 
ethical issues in family law practice and 
hot topics in family law. 

The equitable distribution statute which 
was originally proposed by the Supreme 
Court Matrimonial Commission continues 
to be a main concern of the Executive 
Council. The council has hired a lobbyist, 
Rayford Taylor, and will be holding an 
Executive Council meeting in Tallahassee 
to be accompanied with a day of lobby- 
ing. In addition, our Legislative Commit- 
tee chaired by Elaine Duggar and Braxton 
Ezell, chairman of the Support Enforce- 
ment Committee, are responding to bills 
federally mandated concerning the state’s 
child support enforcement system, includ- 
ing child support guidelines. 

The section was fortunate to have had 


Matt Miller again this year as editor 
of the Family Law Commentator. As a 
result, this publication has continued to 
maintain its quality reputation, read by 
lawyers and judges alike. 

Linda Jones Wells, chairman of the 
Membership Committee, has been respon- 
sible for increasing our section to 2,300. 
She has worked with the By-Laws Com- 
mittee to finalize the affiliate membership 
criteria and applications. Affiliates will 
be able to join our section beginning 
June 1987. 

Marital and family law, both substan- 
tively and procedurally, continues to 
develop and change at a hectic pace. 
Next year the section will be led by 
Maurice (Maury) J. Kutner, of Miami. 
Under his leadership the section will con- 
tinue to be ready and able to respond 
to the needs of our members and the 
demands of society. 


MIRIAM E. MASON 
Chairman 


General Practice Section 


The General Practice Section has com- 
pleted its busiest and most productive 
year ever. The business of the section 
can be classified as CLE activities, pub- 
lications, legislative activities and special 
projects. 


CLE Activities 
By the time this report is published 


the section will have sponsored eight 


seminars this fiscal year including our 
flagship out-of-country seminar to Quebec 
City. The Canada trip in May had a 
greater-than-anticipated response to the 


popular topics of litigation and real estate 


for the general practitioner. 

The other seminar topics this year 
included the Florida law update, federal 
civil rights, appellate practice, attorneys’ 
fees, questioned documents, family law 
for the general practitioner and an ethics 
update. 

Secretary/Treasurer Dean Kowalchyk 
has ably led the section’s CLE Committee. 
Dean has also provided needed section 
representation on the Bar’s CLE Commit- 
tee. You can look for Dean’s influence 
in both arenas in the coming year. 


Publications 


This has been a banner year for General 
Practice Section publications. Under the 
direction of Editor David Donet, our 
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quarterly newsletter has been renamed 
the Florida General Practice Journal and 
has been totally revamped in style and 
content. We have received numerous com- 
ments from section members lauding 
Dave’s efforts. From securities to DUI 
to alimony to computer law, the Journal 
has provided .articles on substantive law 
tailored to the attorney who may not 
practice in that area all the time but at 
least wants to be able to recognize the 
issues when they arise. 

May Cain has continued her efforts 
from last year to solicit quality articles 


for publication in the General Practice 


column in The Florida Bar Journal. May 
has seized every opportunity to promote 
section good will in that column. 

Special acknowledgment must be given 
to Melvyn B. Frumkes of Miami who 
has authored many articles for both the 
Florida General Practice Journal and our 
column in The Florida Bar Journal over 
the past two years. Mr. Frumkes’ commit- 
ment to scholarly works should serve 
as an inspiration to others. Both Dave 
and May welcome contributions from sec- 
tion members and potential section mem- 
bers for their respective publications. 


Legislative Activities 


At the time of the writing of this report 
the 1987 legislative session is just getting 
underway. Of course, all eyes are focused 
on the sales tax question. The General 
Practice Section lent support to the Bar’s 
position on this important issue. 

Some prefiled bills have been reviewed 
and the Executive Council has taken posi- 
tions which we believe are representative 
of the general practitioner. Of course, 
as the session progresses closer scrutiny 
will be given to the developing issues, 
and, when advisable, action will be taken. 

As the session closes, the section will 
continue its tradition of publishing in 
the Florida General Practice Journal a 
summary of legislation of interest to the 
general practitioner. 


Special Projects 

The most important special project under- 
taken by the section in recent years 
appears now close to an adverse reso- 
lution. On behalf of the section members 
and a large percentage of Bar members, 
the section tiled an amicus brief with 
the Florida Supreme Court opposing the 
Bar’s petition for mandatory CLE. Chair- 
man-elect Steve Page, Stuart, did an 
admirable job both in brief writing and 


oral arguments. However, the Supreme 
Court has ruled against us. All of us 
who opposed mandatory CLE owe Steve 
our gratitude for representing our inter- 
ests and seeing that our voices were heard. 

An important project, which has been 
initiated in the past year and one which 
I plan to take a personal interest in next 
year, concerns membership. With about 
1,800 members, the General Practice Sec- 
tion is midsized as sections go. Probably 
a majority of Florida attorneys would 
consider at least 10 percent of their prac- 
tice a general practice and would, there- 
fore, be served by being section members. 

For a nominal $15 a year, a member 
receives our quarterly Journal and a $10 
discount on all section-sponsored semi- 
nars. Members are represented in legis- 
lative and Bar affairs and are invited 
to receptions and luncheons at the Bar’s 
annual and midyear meetings. Certainly 
from a cost/benefit analysis, membership 
in the General Practice Section is worth- 
while to any attorney who spends a sub- 
stantial amount of his time outside his 
particular field of expertise. 

All members should be proud of the 
successes the General Practice Section 
has experienced this year. Under the 
direction of Chairman-elect Steve Page, 
next year will be even better. 


JACK O. HACKETT II 
Chairman 


International Law Section 


The International Law Section, com- 
pleting its fifth year, continued to expand 
and refine existing programs, particularly 
in the area of continuing legal education. 

During July our section cooperated with 
the University of Miami School of Law 
and the Cuban American Bar Association 
in the planning and organization of the 
Fifth Conference for Lawyers of the 
Americas (“Quinta Conferencia para 
Abogados de las Americas”) held on July 
14-16 in Miami. This three-day seminar, 
held biannually in Miami, is quite possi- 
bly the premier legal exchange program 
in the State of Florida. The conference, 
which is presented in Spanish, drew well 
over 120 participants, the greater majority 
of which were foreign-country lawyers 
from Central and South America and 
Europe. Our section was fortunate this 
year to have been given an opportunity 
to participate for the first time in this 
program, and it is our hope that the 
primary sponsors of the conference will 


allow our section to increase its participa- 
tion in the next conference to be held 
in the summer of 1988. 

On November 19, 1986, the section 
presented a seminar on Legal Aspects 
of International Trade in Miami, in con- 
junction with the Miami Conference on 
the Caribbean. We also sponsored a wine- 
and-cheese reception which was attended 
by the conference registrants, and we hope 
to continue our participation in this pro- 
gram annually. My thanks to Saturnino 
Lucio for his assistance with this seminar. 

The section presented an international 
update seminar at the 1987 midyear meet- 
ing in Miami. The program included 
presentations on taxation of aliens, interna- 
tional litigation and arbitration, immigra- 
tion law and international trade and was 
well attended. As this Journal goes to 
press, we will offer another international 
law update seminar at the annual meet- 
ing in Orlando which will be devoted 
to new developments in the area of interna- 
tional taxation. Our section plans to make 
a tradition of offering update seminars 
at both the midyear and annual meetings 
of The Florida Bar. 

On April 3, 1987, the section presented 
a seminar entitled International Taxation 
at the Omni International Hotel in Miami, 
attended by more than 50 registrants. 
The program began with a luncheon, and 
we were fortunate to hear the comments 
of David N. King of McClurg and King, 
Bridgetown, Barbados, providing an 
update on the changes of international 
trade and business in his country after 
the 1986 Tax Reform Act. Appreciation 
is given to Laura Quigley and David 
Webster for planning this fine program. 

In May the section presented, in con- 
junction with the Central Florida Chapter 
of the American Immigration Lawyers 
Association, an advanced seminar on busi- 
ness immigration law in Tampa with spe- 
cial guest speaker Peter W. Rodino, Jr., 
chairman of the House Judiciary Com- 
mittee, who provided an overview of the 
Immigration Reform and Control Act 
of 1986. In addition, the seminar offered 
a panel of nationally recognized speakers 
in the immigration law field. This pro- 
gram would not have been possible with- 
out the assistance of the section’s Immi- 
gration Law Committee, co-chaired by 
Sarah Lea Tobocman and Eugenio 
Hernandez. 

Our section has also been very active 
with publications. In the fall of 1983 
we spearheaded the publication of an 
Immigration Law and Practice Manual, 
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the first manual published by The Florida 
Bar in the area of immigration law. Our 
Immigration Law Committee is presently 
in the process of updating the entire 
manual, to be published by fall 1987. 

Our International Trade, Business and 
Banking Committee has almost completed 
its work on the publication of a two- 
volume Florida International Transactions 
Manual which reviews numerous legal 
subjects relative to in-bound and out- 
bound international transactions in the 
state. We expect publication of this pro- 
ject in early 1988. 

Our Publications Committee chaired 
by Gilbert Lee Sandler, continues to pub- 
lish our International Law Quarterly. This 
publication serves a valuable tool to our 
members by keeping them informed of 
current topics and significant changes in 
international law. 

Other section activities are centered at 
the committee level. Our Immigration Law 
Committee has been actively involved in 
the drafting of a consumer pamphlet regard- 
ing the difference between a notary public 
and a lawyer in an effort to curb the 
serious problem of unlicensed practice 
of law in immigration in the South Florida 
area. Separately, the members of this com- 
mittee continue to represent the interests 
of the section at liaison meetings with 
the district director of the Immigration 
Service. 

Hugh Turner, chairman of our CLE 
Committee, has been working with the 
American Bar Association to develop a 
program of national appeal in the area 
of international litigation and arbitration 
to be held in the fall of 1987 in the 
Miami area. 

Finally, our Foreign Law Committee 
is studying the feasibility of organizing 
a comparative law program in the fall 
of 1987 with one of the Canadian bar 
associations. 

I believe we can be proud of what 
the section has accomplished through its 
initial years. I am pleased with the pace 
in which the section has expanded its 
activities, and I am extremely excited 
about new programs which are being con- 
sidered for future years. 

I want to thank all of those people 
who have devoted so much time to our 
activities and all of those members of 
the section who have given me their sup- 
port. 


CLEMENTE L. VAZQUEZ-BELLO 
Chairman 


Labor and Employment 
Law Section 


The Labor and Employment Law Sec- 
tion has had another active and productive 
year. I have been pleased to serve as 
chairman of a section which cares so 
much about the continuing legal educa- 
tion programs it presents, activities in 
which it participates, and which has so 
many dedicated and hard-working mem- 
bers. 

Our section has continued to increase 
its membership, and at last count was 
at 460. Based upon our particular spe- 
cialty area of the law, we feel that 460 
is a substantial number and are pleased 
that it continues to increase. Executive 
Council meetings were held in October, 
February and May. Attendance at these 
meetings has substantially increased this 
year. 

Throughout this past year, we have 
continued to place emphasis on our stand- 
ing committees and their primary func- 
tions as liaison between the practitioner 
and the labor related agencies. Those agen- 
cies are the Equal Employment Oppor- 
tunity Commission, Florida Public Employ- 
ees Relations Commission, Florida Com- 
mission on Human Relations, National 
Labor Relations Board and the Depart- 
ment of Labor, Wage-Hour Division. We 
have for a number of years attempted 
to keep the lines of communication open 
with these agencies in order to continue 
the most harmonious working relation- 
ship and to respond to any concerns, 
questions or problems on either side. 
Various meetings were held during the 
year between our liaison committees and 
the agencies. 

Our section has another role, though 
not necessarily a tangible one. The very 
unique (and rather limited) specialty of 
labor and employment law generally finds 
many of the same management and 
employee/union practitioners dealing with 
each other (in generally less than har- 
monious circumstances) on a frequent 
basis. I strongly believe that the business 
and social events of our section go a 
long way in “bridging the gap” between 
the two groups and help substantially 
in maintaining a professional relationship 
throughout the year. 

During the past year, our section again 
cosponsored with the Local Government 
Law Section the 12th Annual Public 
Employment Labor Relations Forum, 


held in Tampa in October. We welcomed | 
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the American Arbitration Association in 
its participation in the forum. For the 
first time, the Labor and Employment 
and Local Government Sections held a 
joint executive council meeting in Tampa 
during that forum to discuss plans and 
ideas for the 13th Annual Forum to be 
held in Miami. In February, our section 
produced the annual Equal Employment 
Opportunity Practice Seminar. That event 
featured a luncheon speech by the As- 
sistant Attorney General of the United 
States for Civil Rights William Bradford 
Reynolds and a mock age discrimination 
jury trial demonstration. On the day prior 
to the equal employment seminar, we 
presented (at no charge) a program on 
the Florida Human Rights Act. Also in 
February, we cosponsored the Third 
Annual Conference on Labor and Employ- 
ment Law in the United States, produced 
by The Center for Labor-Management 
Dispute Resolution of the Stetson Uni- 
versity College of Law. 


Our section was again asked to help 
plan and participate in the Fifth Annual 
Multi-State Labor and Employment Law 
Seminar, presented by the Southern 
Methodist University School of Law and 
the Labor and Employment Law Sections 
of 13 southeastern states including Flor- 
ida. This program was held in Atlanta 
in early April 1987. In May 1987, our 
section conducted its annual Advanced 
Labor and Employment Topics Seminar, 
this year held at the Hawk’s Cay Resort 
in the Florida Keys. As always, this was 
an excellent educational program, and 
the relaxed environment again brought 
the practitioners closer together. Our plans 
for the Bar convention include a luncheon 
with a speech by the Solicitor of Labor, 
an Executive Council and full member- 
ship meeting, and a cocktail reception. 
This year, we are also planning a “begin- 
ner” labor/employment law program at 
no charge as a service to all interested 
Bar members. 


I cannot end my term as chairman 
without thanking certain section mem- 
bers who have been instrumental in the 
success of our activities this year. Chair- 
man-elect Jeff Pheterson has worked on 
a variety of projects for us, and I have 
no doubt that he will do an excellent 
job as chairman next year. Magnificent 
all-around work was done by our con- 
tinuing legal education chairman, Mike 
Malfitano. Joan Stewart has done another 
great job as editor of both our newsletter 
and column in the Journal. My thanks 


to all those other committee chairpersons 
and section members who have worked 
on programs and projects on our behalf. 


JAMES S. BRAMNICK 
Chairman 


Real Property, Probate 
and Trust Law Section 


The Real Property, Probate and Trust 
Law Section, the largest dues-paying 
section of The Florida Bar, expanded 
several existing programs and imple- 
mented a number of new activities in 
another active year of service to its more 
than 6,700 members. 

The section is larger and more active 
than many state bar associations. The 
15 standing committees of this section 
are overseen by the chairman-elect, David 
Brennan. The Probate and Trust Law 
Division is made up of 17 committees 
overseen by division director, Edward 
Koren, and the Real Estate Division has 
20 committees under the supervision of 
division director, John Norris. Treasurer 
of this section, Roland D. “Chip” Waller, 
oversees the income and expenditures of 
this section with an annual budget in 
excess of $250,000. Section secretary, Jerry 
Aron, has the challenging job of record- 
ing and reporting the section’s actions 
at the six Executive Council meetings, 
as well as the numerous officer and 
executive committee meetings throughout 
the year. 

The key to communication with section 
members is our network of circuit repre- 
sentatives in every geographic region of 
the state. We are working to develop 
these representatives into a key-man legis- 
lative network as well as using them to 
bring to the council information on con- 
cerns of section members. 

Twelve continuing legal education 
seminars were presented in addition to 
special miniseminars cosponsored with the 
Florida Association of Realtors at the 
section’s annual convention. Two other 
events of special interest are the Annual 
Attorney/Trust Officer Liaison Confer- 
ence sponsored jointly with the Florida 
Bankers Association and the Annual Leg- 
islative Update presented to hundreds of 
attorneys at the conclusion of the legis- 
lative session each year. The section pub- 
lication, Action Line, keeps members 
posted on legislation and case law of 


interest to specialists in the real property 


and probate areas. The section also spon- 


sors revisions to the Uniform Title Stand- 
ards, The Florida Bar/Florida Associa- 
tion of Realtors contract for sale and 
purchase of real estate, and the probate 
and guardianship forms. The section also 
sponsors a monthly article in The Florida 
Bar Journal. 

The year began with the admission of 
the first group of board certified estate 
planning and probate attorneys pursuant 
to standards approved last year by the 
Florida Supreme Court. Certification 
standards for real property law were 
approved by the Supreme Court during 
the year and the first exam in that area 
took place in May. The implementation 
of these two certification plans concludes 
a number of years of study and effort 
by section members. The section this year 
sponsored exam review courses in both 
areas. 

The section continues to have a number 
of committees whose goal is to provide 
an active liaison with other groups whose 
interests are closely linked with those of 
section members. Committees deal actively 
with the Florida Association of Realtors, 
Florida Bankers Association, Florida 
Home Builders Association, surveyors, 
developers, lenders, title insurers and cor- 
porate fiduciaries. 

One of the major activities of the sec- 
tion is the sponsorship and review of 
legislation which impacts on the sub- 
stantive areas of real property or probate 
law within the State of Florida. A tremen- 
dous amount of volunteer time is put 
in by committee members and by the 
legislative chairman for this section, 
Robert Wilson, legislative chairman, Louis 
Guttman, Real Property Division, and 
William Belcher for the Probate Division, 
in their review of bills as they are 
presented. The section committees pro- 
vide valuable analysis prior to review by 
the Executive Council. 

The 150-member Executive Council of 
this section and many other section mem- 
bers who serve on the numerous commit- 
tees and programs of this section all have 
made significant contributions to the 
progress of this section during the past 
year. I want to thank The Florida Bar 
staff, Board of Governors, the Executive 
Council, and all section members, all of 
whom have remained devoted to serving 
The Florida Bar and the public and who 
are responsible for the continuity and 
success of the section’s programs, pro- 
jects, and services. 

JOAN BRADBURY BENNETT 
Chairman 
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Tax Section 


The Tax Section has just completed 
another active and productive year 
highlighted by tax reform at the federal 
and state level. The passage of the Tax 
Reform Act of 1986 has generated a lot 
of interest and participation by our mem- 
bers and offered us an opportunity to 
gain greater exposure as we lecture at 
seminars and institutes throughout the 
state on tax reform. Jim Dickson and 
Bill Horowitz have been in charge of 
programs for the section during the year 
and have supervised the planning and 
presentation of four CLE institutes includ- 
ing the Tax Reform Act of 1986, Business 
Provisions of TRA °86, Tax Reform and 
Real Estate Transactions and General Prac- 
titioner after Tax Reform. We have also 
sponsored two limited attendance semi- 
nars on the advanced level entitled Pro- 
fessional Associations after Tax Reform 
and Advanced Estate Planning. 

The workshop at the University of 
Florida, Graduate Tax Program, com- 
bined with the Jack Freeland roast, was 
one of the most popular events of the 
season. The workshop discussed selected 
topics on tax reform. Faculty included 
former professors from the NYU gradu- 
ate tax program, Carr Ferguson and Lynn 
Schmolka, along with members of the 
Florida faculty, Dave Richardson, Mike 
Oberst, George Yin and others. The Pro- 
grams Division of the section also spon- 
sored the Fifth Annual Institute on 
Foreign Tax which was cosponsored with 
the Florida Institute of Certified Public 
Accountants. All of the educational pro- 
grams were well received and most prof- 
itable to the section and The Florida Bar. 

In the area of professional relation- 
ships, Gus VanEepoel and Marty Hartley 
spearheaded a division of activities which 
has become the most diverse and far- 
reaching within the section. The tax cer- 
tification exam was offered once again 
and a very popular and well designed 
review course was conducted prior to 
the exam. While only six candidates sat 
for the exam, the review course itself 
drew approximately 40 participants. 

Law school scholarships in the amount 
of $5,000 were once again awarded to 
the University of Florida and University 
of Miami for their LL.M. tax programs. 
In addition, for the first time in the his- 
tory of the section, $1,000 scholarships 
were granted to each of the six J.D. law 
programs in the state. 

Due to tax reform and increased expo- 
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sure of the section throughout the state, 
our membership increased by more than 
100 during the year to bring our total 
in excess of 2,100 members. The section 
continued to conduct its orientation pro- 
gram at the University of Florida and 
Miami Law Schools for entering LL.M. 
candidates in taxation. One of the more 
popular activities of the section has been 
the Tax Court judges receptions of which 
three were conducted during the year 
in Jacksonville, Tampa and Miami. 

The Tax Litigation of Division II put 
on a joint meeting with members of the 
Regional and District Counsel’s Office 
of the Internal Revenue Service and this 
gave Florida tax practitioners an oppor- 
tunity to exchange problem areas with 
the Internal Revenue in the area of litiga- 
tion. Finally, this division was responsible 
for the selection and awarding of the 
outstanding tax lawyer award to be 
presented at the annual meeting of the 
Tax Section at year end. 

Tax reform at the state level caught 
our attention and immediate involvement 
with the so-called repeal of exemptions 
of sales tax for legal services. It has been 
the position of the section that this was 
not a repeal of an existing exemption 
but, in fact, the creation of a new tax. 
Bernie Barton and Dave Wilcox headed 
Division III on state and local tax matters 
and spent most of the year with the 
sales tax issue. A special committee from 
the Tax Section was appointed to attend 
meetings and advise the president of The 
Florida Bar and his special advisory com- 
mission on sales tax. The committee con- 
sisted of Bernie Barton, chairman, Ben 
Phipps and Jim Ervin. A special report 
was submitted by this committee to the 
commission, and a position paper was 
circulated and also published in the 
January edition of the Tax Section Bulle- 
tin. 

The Executive Council of the Tax Sec- 
tion voted to provide input to the tax 
advisory commission of The Florida Bar 
in addressing the issue of sales tax on 
services and more particularly, the imposi- 
tion of a new sales tax on professional 
fees. The Executive Council voted not 
to take a position other than the technical 
input that it would provide. Although 
our position on the sales tax issue was 
not in keeping with the rationale pro- 
pounded by the Department of Revenue, 
we were able to conduct our. second con- 
secutive joint meeting with the Depart- 
ment of Revenue and the Attorney 
General’s staff in Tallahassee last Sep- 


tember in a most productive and con- 
genial manner. I was in attendance at 
this meeting along with members of 
Division III of the Executive Council 
and was personally impressed with the 
positive working relationship evidenced 
at this meeting. 

Finally, on the state and local level, 
Bob Pierce, formerly general counsel to 
the Department of Revenue, is the lobby- 
ist for the Tax Section, and his efforts 
on our behalf are well thought of by 
our members as well as key legislators 
and members of their staff in Tallahassee. 
Among other assignments, Bob is partici- 
pating with Gerry Hart of Tallahassee 
in spearheading a bill to be presented 
to the legislature in the near future 
promulgating a tax court in Florida. While 
the Tax Section is generally in favor of 
this judicial body, there are many details 
including questions of jurisdiction, selec- 
tion process, fiscal commitment and 
caseload requirements to justify this imple- 
mentation. 

The Executive Council has traditionally 
conducted four meetings during its year, 
which include the organization meeting 
(July), fall meeting (October), midyear 
Meeting (January) and annual meeting 
(June). All of these meetings enjoyed 
record attendance. This Division on Meet- 
ings and Publications is chaired by Hans 
Tanzler and vice chairman Steve Lewallen. 
A special winter meeting was also planned 
under the able leadership of Les Barnett 
for a visit to’ London during the last 
week of March. Unfortunately and pri- 
marily due to tax reform, this meeting 
was postponed because the response was 
not sufficient to maintain the cost of 
the trip. Hopefully, a seed has been 
planted, and this venture will become a 
reality in the not too distant future. 

Other accomplishments by this division 
were the publication of a phone directory 
for Tax Section members which included 
the listings of the staff of the Internal 
Revenue Service and the Department of 
Revenue, continuation of the writing of 
Tax Law Notes in The Florida Bar 
Journal, the publication of four Tax Sec- 
tion Bulletins during the year and a first 
for the Tax Section in the publication 
of a pictorial directory for the Executive 
Council under the leadership of Linda 
Hanna. 

One of the most rewarding achieve- 
ments for the Tax Section during the 
year which came under this division was 
the publication of a special issue for The 
Florida Bar Journal in January. This pro- 


ject was under the capable supervision 
of Lauren Detzel and Bob Humphries 
and included featured articles on tax 
reform by Sam Ullman, Ed Heilbronner 
and Charles Edgerton. The Tax Section 
took great pride in accomplishing another 
first with this issue which gained: favor- 
able response throughout the state from 
members of The Florida Bar. 

One of the most significant contribu- 
tions to. the Tax Section, its members 
and The Florida Bar, was made this year 
by Division V on Federal Tax under 
the leadership of Bob Hudson and: Jerry 
August. This division is comprised of 
16 substantive committees and its mem- 
bers, who consist of approximately 70 
tax lawyers in the state, took on the pro- 
ject of publishing numerous articles on 
tax reform under the title of Tax Reform 
Act of 1986, Highlights Report and Prac- 
titioner’s Alert List. Not only did they 
harness the manpower of this talent for 
this publication but did so in record time. 
The Tax Reform Act of 1986 was signed 
by the President in October, and this 


publication was distributed to members. 


of the Tax Section before year end. 1986, 
before the effective date of the Act in 
most cases. This was another first for 
the Tax Section and an outstanding accom- 
plishment by members of Division V. 

Tax reform has also had a positive 
influence on the financial status of the 
section. We started the year with a fund 
balance in excess of $84,000 and antici- 
pate an ending fund balance in excess 
of $100,000 at the conclusion of this year. 
Tax reform has had a definite impact 
on the Tax Section. We have experienced 
more participation, growth, involvement 
and exposure than ever before. We cap- 
tured an opportunity with tax reform, 
made good and now stand ready to con- 
tinue our service to the Tax Section and 
The Florida Bar. Chairman-elect Bruce 
Bokor shares this commitment as he pro- 
vides outstanding leadership for our sec- 
tion in the coming year. 


THOMAS M. DONAHOO 
Chairman 


Trial Lawyers Section 


I am pleased to report that the Trial 
Lawyers Section is strong. The section 
continues to be one of the active sections 
of The Florida Bar with about 4,000 
members and. growing each year. 

The Executive Council of the section 
has been quite active in the various pro- 


grams of the section. We have been for- 
tunate this year to have many members 
of the Bar participate in the committees 
and activities of the section in furtherance 
of our purpose to assist our members, 
the courts, the members of The Florida 
Bar and the public to better serve the 
cause of justice. 

Our primary efforts in this area have 
centered around the education of the advo- 
cate. Karen Gievers, as chairman of the 
Continuing Legal Education Committee 
together with her committee of Bob Parks, 
Dennis Larry and Bill Gillen, has been 
responsible for the excellent quality of 
the continuing legal education programs 
put on by the Trial Lawyers Section this 
year. Our basic trial advocacy program 
continued to provide essential training 
for young advocates as a result of the 
efforts of Norm Vaughn-Birch, Deeno 
Kitchen, Bill Hoppe and Dan Burton. 
The section also made a contribution 
and has made a commitment to work 
with the National Institute for Trial Advo- 
cacy for its teacher training program in 
Florida. Norm Vaughn-Birch, Jean Bice 
and Karen Gievers have been working 
with NITA to provide training for those 
members of The Florida Bar who give 
of their time to participate in the continu- 
ing legal education programs of the sec- 
tion. 

In the area of legislation, the section 
has assumed a new role in the last two 
years. Not only has the section reviewed 
pending legislation and legislative mat- 
ters, but has taken the initiative to try 
to address what the council has felt are 
some problem areas. The section focused 
its attention on jurors with respect to 
their compensation, treatment and selec- 
tion. The section is committed to improve 
the process of jury service to make it 
more meaningful for not only the liti- 
gants, but also the jurors themselves. It 
is hoped that the legislature this year 
will pass new legislation in that area. 

The legislative actions of the section 
are led by Joe Milton as chairman and 
his committee of Bob Parks, John 
Devault,. Larry Watson, Chuck Baum- 
berger, Frank Angones and Buddy Jac- 
obs, our legislative consultant. The Legis- 
lative Committee and the Executive 
Council have reviewed, offered suggestions 
and ultimately taken official positions on 
significant legislative matters affecting the 
trial practice generally. The section 
through its Executive Council, special com- 
mittees and special appointments has mon- 
itored and participated in various govern- 


ment task forces, special committees and 
as advisors to legislators, providing tech- 
nical input as to the operation of the 
tort system and pointing out the merits 
of proposals as they relate to the admin- 
istration of justice. This was always a 
very delicate procedure whereby the sec- 
tion must maintain its position of neutral- 
ity as it relates to claimant vs. defendant. 
However, through the efforts of the Leg- 
islative Committee, the Executive Council 
and the legislative consultant, the section 
has been able to take positive action with 
respect to legislative matters and the sec- 
tion’s presence. has been asserted in the 
legislative arena. Consistent with our over- 
all legislative program, the Trial Lawyers 
Section again cosponsored a legislative 
reception in Tallahassee for all the legis- 
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lators which was well received. 

Based upon a study and review of affil- 
iate memberships for legal assistants by 
Chuck Baumberger and Council Wooten, 
the Executive Council has proposed an 
affiliate membership status which will be 
brought before the section as a whole 
at the annual convention. Additionally, 
the section this year continued to sponsor 
the mock trial competition between the 
in-state law schools which will be held 
during the annual convention. Jean Bice, 
Ron Walker and Tim Corrigan have been 
working very diligently in planning this 
very important function. The Advocate, 
our newsletter, has continued to mature 
under the able editorship of Tom 
Davidson and his committee, Bill Gillen, 
Larry Smith and Jane Lester. 

There are numerous other activities in 
which the section has engaged. The untold 
hours of volunteer time by not only the 
members of the Executive Council but 
other interested trial lawyers are a credit 
to the section and to our profession. 

I want to thank each of you for the 
opportunity to have served as chairman 
of the section this year. To those of you 
who are not involved in the section activ- 
ities, I would encourage you to become 
active in the various activities, committees 
and special committees. The benefits to 
you, the profession and the public greatly 
outweigh any other sacrifices that may 
need to be made. 


WILLIAM D. MARSH 
Chairman 


Workers’ Compensation 
Section 


The Workers’ Compensation Section 
has had another active year. It is difficult 
to realize how active the section has been 
until reflected upon at the end of the 
year. The interest and hard work of the 
section membership and the Executive 
Council has been overwhelming. Signif- 
icant attention has been given to the 
following areas: 

Education — Under the able leadership 
of the continuing legal education sub- 
committee, the section has sponsored three 
CLE courses for the workers’ compensa- 
tion practitioner. In addition to the three 
in-state programs, the third annual out- 
of-state educational seminar was held in 
Vail, Colorado. Section members were 
very active at the 42nd Annual Educa- 
tional Workers’ Compensation Confer- 
ence held in Orlando. Over 1,200 persons 
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attended section sponsored programs in 
the areas of case law update and “back 
to basics” training for persons working 
in the field of workers’ compensation. 

Newsletter — The section’s newsletter 
has become the leading news periodical 
in the field of workers’ compensation 
not only for the practicing attorney but 
also for the industry as a whole. Sub- 
scribers of the newsletter include the judi- 
ciary, insurance companies, self-insureds 
and many others interested in workers’ 
compensation. The “guest editor” proce- 
dures for publishing the newsletter allows 
for the entire section membership to par- 
ticipate. In addition to the newsletter pub- 
lished by the section, articles are also 
written for The Florida Bar Journal. 

Specialization — One of the newest 
committees in the section relates to spe- 
cialization and certification for the work- 
ers’ compensation practitioner. The Ex- 
ecutive Council has prepared the certifica- 
tion standards, and they have been 
approved by The Florida Bar committee 
on designation. A presentation has been 
made to the Board of Governors and 
hopefully they will be approved by the 
Supreme Court in the fall of this year. 
If everything goes well, implementation 
is planned for the fall of 1988. 

Judiciary — The Judiciary Committee 
sponsored its annual luncheon for the 
workers’ compensation judiciary in con- 
junction with the Workers’ Compensation 
Educational Conference. The section gave 
special recognition to the deputy com- 
missioners by presenting to them a set 
of national and state flags to be used 
in their offices. Presentation of the flags 
were made at the deputy commissioner’s 
annual meeting held in Tallahassee. 

Meetings — The Executive Council of 
the section has met four times during 
the year, and the general membership 
met at the annual educational conference. 
In an attempt to obtain maximum partici- 
pation by the general membership in the 
section activities, the Executive Council 
has met in Tampa, Orlando (twice) and 
Pensacola. 

Rules of Procedure — Although the 
rules committee is not “officially” a part 
of the section, substantial contributions 
are being made by section membership 
in the drafting of comprehensive changes 
to the existing rules of procedure. Presenta- 
tion of proposed rules to the Board of 
Governors is anticipated for the fall of 
1987. The section is also coordinating 
with the Division of Workers’ Compensa- 
tion on proposed rules changes to be 


adopted by the division. 

Legislation — One of the more active 
committees of the section, the Legislative 
Committee, continues to monitor pro- 
posed legislation relating to workers’ com- 
pensation. The committee frequently pro- 
vides testimony to legislative committees 
and provides section membership with 
information regarding legislative activities. 


The section honored two of its mem- 
bers for their outstanding contributions 
to the field of workers’ compensation 
and in particular to section activities. The 
W.L. “Bud” Adams distinguished service 
award, created in 1984 in memory of a 
member of the Executive Council and 
past chairman of the section, was awarded 
to George Kagan, a past chairman of 
the section and editor of the newsletter 
since its inception. Long time Executive 
Council member Bette Miller was hon- 
ored at the annual judicial luncheon for 
her many years of contributions to the 
section. 

Being chairman of such an active sec- 
tion has been a rewarding experience for 
me personally, and I would like to take 
this opportunity to express my apprecia- 
tion for the outstanding support that has 
been given to me by section membership. 
I look forward to the continued successes 
of many of the programs that were started 
this year. 


JAMES N. McCONNAUGHHAY 
Chairman 


Young Lawyers Division 


This year has been an exceptional year 
for those lawyers who make up the Young 
Lawyers Division — 14,690 lawyers under 
the age of 36 and 5,000 lawyers who 
have been admitted to practice less than 
five years. Because of the distinct prob- 
lems faced by young lawyers and recent 
admittees, the Florida Supreme Court 
by its opinion recognized a need for iden- 
tifying these individuals as one entity. 
To address these peculiar concerns, the 
Board of Governors of the Young Law- 
yers Division has spearheaded a most 
successful year by providing services to 
its members. 

This year emphasis was placed on two 
points: first, improve the quality of what 
has already been described as excellent 
programs, and second, directly try to serve 
more members of the division in the most 
economically efficient way. Unquestion- 
ably, these goals were achieved. 


In October and March, Ladd Fassett, 
chairman of the Bridge-the-Gap Program, 
directed the three-day “nuts and bolts” 
seminar given semi-annually by the 
division. The content and presentations 
of the program were again well received. 
Anticipating a likelihood that the pro- 
gram will soon become mandatory, it 
was expanded to be delivered simulta- 
neously at five locations, instead of the 
previous three. The results were outstand- 
ing — attendance (700) increased by 50 
percent from last year, and the net reve- 
nue generated increased tenfold to approx- 
imately $43,500. 

Through the efforts of David Bianchi, 
president-elect designate from Miami, the 
board held its annual out-of-state meeting 
in the Mansfield Room off the Senate 
Chambers of the United States Capitol. 
Fred Bosch, the out-of-state board repre- 
sentative, who chairs The Florida Bar’s 
Bicentennial Committee and ABA Liai- 
son Committee, introduced two members 
of the National Bicentennial Committee 
who addressed the Young Lawyers Board. 
At the conclusion of the meeting, United 
States Senator Lawton Chiles made 
remarks emphasizing the importance of 
young lawyers taking active roles in the 
leadership of The Florida Bar. 

As in each year, the young lawyers 
presented five substantive law seminars. 
The CLE Committee chaired by Mr. 
Bianchi experienced similar success to that 
of the Bridge-the-Gap Program. This year 
the following basic seminars were pre- 
sented: residential real estate, personal 
injury, construction, criminal law, and 
evidence. Through April, attendance was 
higher at each of these programs than 
in previous years topped with a 70 percent 
increase for the real estate seminar. More 
than 2,300 members of the Bar will have 
attended these seminars by the printing 
of this article in addition to the 700 
attendees of Bridge-the-Gap. 

In February, the first local affiliate con- 
ference was held in Tampa and attracted 
30 leaders of local young lawyers sections 
and committees. The purpose of the pro- 
gram, chaired by Bob Palmer of Pensa- 
cola, was to showcase several projects 
of the Young Lawyers Board and local 
sections, and to exchange ideas to better 
serve young lawyers. Also, through the 
efforts of ABA Liaison Chairman Fred 
Bosch, presentations of ABA/YLD pro- 
grams were given to Chris Griffin of Tampa 
and also Judy Perry Martinez of New 
Orleans. Congratulations should go to 
Mr. Griffin who next year will serve as 


chairman of the American Bar Associa- 
tion’s Young Lawyers Division. To kick- 
off the two-day event, the Hillsborough 
County Young Lawyers Section along with 
the division sponsored a reception that 
was attended by approximately 300 young 
lawyers. 


While the local affiliate conference was 
being held, the Sixth Annual Young Law- 
yers Job Fair was taking place at the 
Tampa Hyatt under the direction of Chair- 
man Sara Herald of Miami. For the first 
time, the job fair was held independently 
of The Florida Bar midyear meeting. The 
results were most impressive with the larg- 
est number of law firms participating (43), 
as well as the largest number of students 
and recent graduates (200). 


The Judicial Clerkship Program, 
chaired by Bill Seider of Sarasota, has 
placed a law student in each of the 20 
judicial circuits to assist trial judges. Since 
the Florida Legislature began funding the 
program in 1983, the program has con- 
tinued to benefit not only trial judges 
but also law students through their 
summer clerking experience. Our pilot 
program has served as a useful model 
for circuit judges throughout the state, 
as they have now implemented another 
program in which lawyers work on a 
full time yearly basis as clerks in selected 
circuits. Our program may be reshaped 
to continue serving a useful purpose in 
enhancing the efficiency of Florida trial 
courts. 


At the long-range planning meeting, 
the young lawyers intensely reviewed each 
program in respect to cost efficiency as 
well as general effectiveness. Steve Prom 
of Jacksonville was responsible for organiz- 
ing the most comprehensive program and 
study that has ever been held by the 
young lawyers. Additionally, the new pro- 
grams of President-elect Bette Quiat have 
been reviewed, analyzed and modified 
before being put in place. 

As in the past, the young lawyers have 
provided scholarships to 10 law students 
throughout the state. Committee Chair- 
man Phil Jones of Punta Gorda an- 
nounced the recipients at each of the 
schools earlier this year. 


Another new project undertaken by 
the division this year was the law school 
for laymen. Nelson Faerber of Naples 
has steered the pilot project and is respon- 
sible for implementing the “schools” in 
three locales. The intent of the program 
is to give the public a general understand- 
ing of the purpose of laws, the difference 


between areas of the law and to appreciate 
the need for lawyers. This program has 
been well received in other jurisdictions 
throughout the country and offers another 
opportunity for the Bar to provide public 
service to Floridians. By the efforts of 
Terry Perkins of Daytona Beach, chair- 
man of YLD News, the coverage afforded 
to the Young Lawyers Division has con- 
tinued to increase in The Florida Bar 
News. Through this communication, it 
is hoped that the entire Bar will become 
more familiar with the many programs 
offered on a regular basis. 

An additional program considered in 
the public service area is the Hospice 
Legal Counseling Program now in its 
second year. This program has been well 
received in providing home-based care for 
terminally ill patients and their families. 
The Hospice Committee, chaired by Ted 
Deckert of West Palm Beach, has been 
working with two local organizations to 
provide supplementary assistance in the 
way of legal aid. It appears that the 
Young Lawyers Division will be able to 
fill a void and expand their program 
in the future since no other organized 
bar group has participated in this project. 

The division’s Legal Forms Committee, 
chaired by Nancy Alley of Altamonte 
Springs, has recently revised the forms 
to provide basic information for young 
lawyers throughout the state. It is con- 
templated that the revenue generated, 
which could approximate $10,000, will 
go to The Florida Bar’s general fund 
to be used in other programs. Addition- 
ally, Ms. Alley has chaired the New Law- 
yers Handbook Committee. She has spent 
a large part of the year revising the informa- 
tional booklet to be available to recent 
admittees within the next several months. 

In an effort to assist new and less 
experienced lawyers, the scope and silent 
partner programs have continued in their 
third year. These programs provide a tele- 
phone networking opportunity for young 
lawyers for assistance and advice in sub- 
stantive and nonsubstantive areas of the 
law. Committee Chairman Romney 
Rogers of Ft. Lauderdale has recruited 
in excess of 700 lawyers to serve on the 
panel as advisors. During this year, there 
has been approximately 150 young law- 
yers subscribing to this service seeking 
assistance in numerous ways. 

The Robert Orseck Memorial Moot 
Court Competition will again be held 
at the June Florida Bar convention in 
Orlando. This, the oldest continuous moot 
court competition in Florida, is unique 
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since the competition is based on a com- 
plete record on appeal. Jim Wulchak, 
also of Daytona Beach, has admirably 
chaired this program for three years and 
expects a full slate of competition among 
the six Florida law schools. 

As before, at the annual convention, 
the young lawyers, through the efforts 
of the Convention Committee Chairman 
Dude Phelan, will be responsible for the 
50-Year Member Luncheon, the Friday 
evening dinner and the always popular 
scholarship dance. The division will 
host all members at a reception at the 
conclusion of the dance. 

The financial status of the Young Law- 
yers Division is in excellent shape due 
largely to the guidance of Crit Smith 
of Tallahassee, the chairman of the Budget 
Committee. His conservative approach 


and fiscal responsibility has resulted in 
a net revenue for the division as well 
as The Florida Bar. 

This spring, the Bar has undertaken 
a self-study analysis of all programs as 
well as consider apportionment representa- 
tion on the Board of Governors of The 
Florida Bar. It is assuring to know that 
by a unanimous vote, The Florida Bar’s 
Board of Governors decided to retain 
the seats of the young lawyers which 
are held annually by the president and 
president-elect of the division. Ironically, 
at the same time, there is a select group 
who criticize the substance and scope 
of the Young Lawyers Division’s pro- 
grams. However, one does not have to 
look far to see the many benefits offered 
by the division as well as the interest 
and enthusiasm demonstrated by its mem- 


bers. 

This year’s presidential duties have been 
made effortless because of the division 
coordinator, Linda Jones, and President- 
elect Bette Quiat of Miami. Next year, 
under Ms. Quiat’s direction and farsighted 
leadership, you can expect the division 
to enjoy its greatest success. 

These last two years could not have 
been possible for me had it not been 
for my partners at Wooten, Honeywell 
& Kest. I thank them not only for their 
encouragement to serve, but also for the 
concession that they have made because 
of the commitment required of an officer 
of the Young Lawyers Division. 


ORMAN L. KIMBROUGH, JR. 
President 


Calendar of Legal Events 


June 1987 December 1987 
5-7 Tax Section 9th Annual Meeting and Educational 4-5 YLD Board of Governors, Mayfair House, 
Institute, The Breakers, Palm Beach Miami 
10-14 The Florida Bar Annual Meeting, Marriott’s 
World Center, Orlando January 1988 
13-16 Board of Governors, Omni Hotel, Orlando 
July 1987 20-23 The Florida Bar Midyear Meeting, Hyatt 
14-19 Board of Governors Retreat, The Reach and Regency, Tampa 
Casa Marina Marriott, Key West 
February 1988 
August 1987 3-10 nevi Midyear Meeting, Philadelphia, Pennsyl- 
6-13 ABA Annual Meeting, San Francisco, California 
14-15 YLD Board of Governors, Breakers, Palm Beach March 1988 
16-19 Board of Governors, Radisson Hotel and 
September 1987 Governors Inn, Tallahassee 
2-5 Board of Governors, Grand Bay Hotel, Miami April 1988 
9-12 General Meeting of Sections and Committees, 
Tampa Airport Marriott Hotel, Tampa 20-24 9th Annual Real Property Convention, Omni 
Hotel, Orlando 
October 1987 ‘May 1988 
16-17 YLD Board of Governors, Sawgrass, Jacksonville 17-22 Board of Governors, Omni Hotel, Jacksonville 
20-22 Tax Section-10th Annual Meeting .and Educa- 
tional Institute, Marriott Harbor Beach, Fort 
November 1987 Lauderdale 
4-7 AFTL Annual Convention, Wyndham Hotel, 
Orlando June 1988 
11-15 Board of Governors, University Centre Hotel, 15-19 Annual Meeting, Marriott’s World Center, 
Gainesville 


Orlando 
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Admiralty Law 


The committee was very active during 
this past year. Two half-day seminars 
and one all-day seminar were conducted. 
A half-day seminar on customs seizures 
of vessels was held in Tampa in Sep- 
tember. The government and private 
sector were well represented and an 
extremely lively discussion followed. In 
January a half-day seminar was conducted 
in Miami on decisions rendered by the 
various state and federal courts over the 
past year. This provided an excellent oppor- 
tunity for those who practice in the marine 
area only on a limited occasion to be 
brought up to date on the law. 

An all-day seminar was held in Feb- 
ruary in Tampa on products liability. We 
were able to have the representative 
viewpoints presented from the manufac- 
turers’ side by Bill Shannon, corporate 
counsel for Caterpillar Engine Company; 
from the plaintiffs’ personal injury side 
by Eldon Fallon of Kierr, Gainsburg, 
Benjamin, Fallon & Lewis from New 
Orleans; from the defense side by Allan 
Kelly of Fowler, White in Miami; and 
Professor Robert Force from Tulane 
University analyzing the status of the law 
in view of the Supreme Court decision 
in East River Steamship Corp. v. 
Transamerica De La Vel. 

The committee also continued with its 
revision of the Maritime Law and Prac- 
tice Manual. The second edition of the 
manual will be published in 1987. 

As a result of the implementation in 
1986 of revised Admiralty Rules from 
the Middle District of Florida, the com- 
mittee has undertaken to have similar 
rules implemented in both the Northern 
and Southern Districts of Florida, so 
that we will have uniform Admiralty Rules 
for the state. 

The committee has continued to stress 
its primary purpose to provide education 
to Florida lawyers who engage in maritime 
practice whether on a full-time basis or 
only on a very minimal basis. Through 


seminars and its publication, the commit- 
tee continues to provide Florida lawyers 
with the courses and education necessary 
to designate in the area of admiralty law. 

We have had a very successful year. 
It has been my pleasure to serve as chair- 
man of this committee. We look forward 
to the coming year where we will continue 
to provide educational opportunities to 
those interested in learning more about 
admiralty law. 


WILLIAM B. MILLIKEN 
Chairman 


Agricultural Law 


The Agricultural Law Committee ad- 
dressed a number of important issues 
impacting agriculture and identified new 
areas of interest to research and monitor. 
Our committee is divided into numerous 
subcommittees with each subcommittee 
specializing on a specific issue affecting 
Florida agriculture. We see our role as 
being one of assimilating and dissemina- 
ting information regarding issues of inter- 
est to members of not only our committee 
but the entire Bar and to agribusiness. 
Our subcommittees and the issues they 
addressed over the past year are as fol- 
lows: 

1. Greenbelt Law. Subcommittee chair- 
man Jim Turner coordinated efforts to 
monitor any suggested revisions to the 
greenbelt law by the Florida Legislature 
and reported on court cases interpreting 
the greenbelt law. 

2. Federal Taxation. Michael Minton 
and Alan Daniels of this subcommittee 
made a number of presentations to the 
committee regarding the impact of the 
Tax Reform Act of 1986 and the earlier 
versions of the bill upon Florida agricul- 
ture. Michael Minton, Alan Daniels, 
Richard Wheeler and Jim Turner, in par- 
ticipation with the agricultural tax law 
subcommittee of the Tax Section of The 
Florida Bar, prepared portions of the 
chapter on agriculture which appeared 
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in the Tax Reform Act of 1986 Highlights 
Report and Practitioner Alert List pub- 
lished by the Tax Section of The Florida 
Bar. 

3. Wetlands and Water- Related Issues. 
This is an area that has received much 
interest over the past few years and will 
continue to receive interest as the state 
begins to implement its growth manage- 
ment plan. Subcommittee chairman Tom 
Brown arranged for Carol Forthman of 
DER to make a presentation to the com- 
mittee regarding her department’s inter- 
pretation of “What is a Wetlands?” Buddy 
Blain and Scottie Butler have also kept 
the committee informed of changes to 
the growth management plan and other 
water related issues and their impact on 
agriculture. Finally, Mike Rosen led a 
discussion of the issues involved in the 
Coastal Petroleum decision and the cases 
which have arisen subsequently address- 
ing similar issues. 

4. Chemicals and Regulations. This 
subcommittee led by Frank Graham of 
the Department of Agriculture keeps the 
committee members informed of changes 
in regulations regarding chemicals and 
the disposal of chemical waste by farmers. 
In addition to Frank’s reports, Craig 
Bromby gave a presentation on the LUST 
(Leaky Underground Storage Tank) regu- 
lations and monitoring requirements. 

5. Labor Law. Jeff Ward, as subcom- 
mittee chairman, has worked diligently 
to keep the committee members informed 
of changes to both federal and state laws 
which impact on the availability of labor 
for the agricultural marketplace. At our 
January 1987 meeting he, with the as- 
sistance of Nora Leto, analyzed for the 
committee the Immigration Reform and 
Control Act of 1986. 

6. Biological Engineering and Pest Con- 
trol. Paul Stern, subcommittee chairman, 
published an article in the May issue 
of The Florida Bar Journal entitled “Agri- 
culture and Biotechnology: The Legal Cli- 
mate.” Paul and his subcommittee mem- 
bers are taking a close look at the 


COMMITTEES 
\ 


anticipated state and local issues which 
will result from the ever increasing use 
of biotechnology. We anticipate that his 
research may be quite useful in assisting 
Florida in addressing these issues. In addi- 
tion, Terry Centner made a presentation 
to the committee on patent and patent- 
like protection for plants and micro-organ- 
isms. 


7. Caribbean Basin Initiative. Scottie 
Butler, as subcommittee chairman, and 
Mygnon Evans have provided the com- 
mittee members with a general under- 
standing of the Caribbean Basin Initiative 
and its intended objective. Over the upcom- 
ing year, we will be researching the 
potential impact of this legislation upon 
Florida agriculture. 


8. Aquaculture. Finally, due to the inter- 
est of a number of committee members 
we have formed a new subcommittee on 
aquaculture. At our June meeting, Mike 
Ednoff of the Department of Agriculture 
made a presentation about the recently 
adopted Florida aquaculture plan. Ben 
Ervin and Charles Kaleta have spear- 
headed the formation of this subcommit- 
tee over the past year. 


9. Miscellaneous and Regulations. 
Under this “catch-all” subcommittee 
chaired by Buddy Blain, the committee 
has been kept informed of the most recent 
events concerning the canker outbreak 
in the citrus industry from Frank Graham. 
Frank Graham also represented the com- 
mittee and The Florida Bar at the ABA 
program on the Farmers’ Legal Crisis 
in New York in August. We will also 
be analyzing the impact of the new farm- 
ers bankruptcy bill upon farming and 
other creditor relationships over the 
coming year. 

In addition, the committee as a whole 
has been closely following the develop- 
ment of the Center for Agricultural Law 
at the University of Florida and has been 
instrumental in encouraging the College 
of Law and the College of Agriculture 
to make the necessary space and financial 
commitment to make such a center a 
reality. 

Our committee meets three times a 
year as a full committee with subcom- 
mittee meetings on a more frequent basis. 
Bar members interested in participating 
in any of the above referenced subcom- 
mittees are encouraged to join the com- 
mittee. 

MICHAEL D. MINTON 
Chairman 
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Aviation and Space Law 


The thrust of the Aviation and Space 
Law Committee continued to be legal 
education in the broad field commonly 
called “aviation law.” The committee held 
four seminars during the year, three of 
which coincided with conventions and 
meetings of The Florida Bar. At these 
three seminars, topics included the emerg- 
ing field of space law, suits against avia- 
tion related personnel of the U.S. Govern- 
ment, the investigation of accident scenes 
and clauses peculiar to aviation insurance 
policies. 

The fourth seminar, the 10th Annual 
Aviation Law and Litigation Seminar, 
involved a full day of speakers from 
around the country. Bill Melvin, a captain 
with Delta Airlines, spoke about the sci- 
entific developments and his personal expe- 
rience with wind shear. His excellent 
presentation included his experiences as 
an investigator of the crash of Delta Flight 
191 at the Dallas airport. Factors which 
must be taken into account by plaintiffs 
and defendants in federal court were 
expertly addressed by Juanita M. Madole 
and Cecile S. Hatfield. Professor John 
E. Faulk addressed the changing develop- 
ments in the Warsaw Convention while 
Ed Curtis outlined his experience and 
the law regarding the availability and 
admissibility of government reports in 
aviation cases. 

If anyone is interested in aviation law 
topics such as those above, we would 
welcome your participation and attend- 
ance at our meetings and seminars in 
the upcoming year. 


JOHN F. EVERSOLE III 
Chairman 


Board of Certification, 
Designation and 
Advertising 


After surveying designation and cer- 
tification plan participants in the spring 
of 1986, the Board of Certification and 
Designation found the plan’s obscurity 
to be its primary weakness. To heighten 
awareness, a public information pamphlet, 
“Selecting a Lawyer for Your Special 
Needs,” was produced to explain the pro- 
grams in laymen’s terms and was widely 
disseminated throughout the state. Efforts 
to set up a toll-free number for consumers 
to call when seeking a designated or cer- 
tified practitioner were dismissed by the 


Bar’s Board of Governors. Likewise, the 
governors rejected an advertising proposal 
which would have permitted certified law- 
yers to place identifying initials FBBC 
(Florida Bar Board Certified) after their 
names in their advertisements. A special 
committee on plan promotion, however, 
was appointed by President Reiter and 
is now studying ways to advance the 
programs among the public and member- 
ship. 

As the central administrative board over 
specialization regulation, the Board of 
Certification and Designation also spent 
the year reviewing applications, accredit- 
ing continuing legal education programs, 
establishing policies and responding to 
appeals. In addition to the four existing 
areas of certification, civil trial, marital 
and family law, estate planning and pro- 
bate and tax, standards for real estate 
and criminal law were approved by the 
Supreme Court in 1986. Standards for 
workers’ compensation are expected to 
be on line for implementation in fall 1987. 
With the Supreme Court’s approval of 
mandatory continuing legal education, 
effective January 1, 1988, the BCD will 
additionally take on the responsibility of 
overseeing its administration. 

The Board is encouraged by the interest 
and continuing participation of Bar mem- 
bers in the certification and designation 
plans. It is hoped the long range effect 
of regulated specialization will improve 
the process of judicial administration, 
enhance the quality and efficiency of legal 
services, increase lawyer competence and 
thereby help to achieve the main goal 
of service to the public. 


STEPHEN A. RAPPENECKER 
Chairman 


Civil Trial Certification 

This year the Civil Trial Certification 
Committee consisted of John W. Frost 
II, chairman, Theodore Babbitt, vice chair- 
man, Daniel N. Burton, William C. 
Gentry, John Michael Jeffries, Donald 
Herbert Partington and Larry S. Stewart. 

This year the committee reviewed 69 
applications for certification and approved 
52 (75 percent) for the 1987 examination. 
It is anticipated that at least 44 lawyers 
will be certified in 1987, raising the total 
number of board certified trial lawyers 
to more than 560. 


JOHN W. FRosT II 
Chairman 


Civil Procedure Rules 


The committee’s function seems to be 
understood poorly by the Bar’s general 
membership, and a short outline of its 
technical operation will probably be help- 
ful. 

The day-to-day work of the committee 
is governed by a set of Internal Rules 
which were extensively revised during the 
past year. Even though Fla. R. Jud. 
Adm. 2.130, which governs the rule change 
process, provides that any “person” may 
propose a rule change, proposals ordinar- 
ily come to the committee from the legal 
community, including the committee mem- 
bership itself, the judiciary, other sec- 
tions, other committees and individual 
lawyers. Usually, the requests are first 
considered by the chairman, who may 
present them to the full committee or 
refer them to a subcommittee. When the 
request is ready to be considered by the 
full committee, two votes are taken at 
separate meetings: (a) first, a vote on 
the concept; (b) second, a vote on final 
form. 

Once the new rule or proposed rule 
change has passed for both concept and 
final form, it is ultimately submitted to 
the Florida Supreme Court under what 
is generally known as the “four year cycle.” 
That is, once every four years, beginning 
April 1, 1984, the court considers all 
proposals for rule changes passed by the 
committee during the preceding four 
years. The exact procedure is described 
in Fla. R. Jud. Adm. 2.130, and one 
should refer to that rule which contains 
a detailed description of the amendatory 
process. 

Exceptions to the process described as 
the four year cycle, occur when the court 
declares that an emergency exists and 
makes rule additions or modifications on 
its own initiative or shortens the four 
year cycle for committee consideration. 
In all instances, the court allows input 
by interested parties even if an emergency 
requires the immediate enactment of a 
rule change, in which case, hearings may 
be held subsequent to the adoption. 

During the past year, the committee 
undertook a reorganization of itself by 
enacting new rules for internal procedure 
and relying more heavily on the work 
of subcommittees. The size of the com- 
mittee has become an impediment to its 
efficient operation, and its membership 
in the coming year will be significantly 
reduced. This, together with the new 
internal rules and reorganization, should 


provide the Bar with a more functional 
and efficient tool to keep the Florida 
Rules of Civil Procedure in good working 
order. 

During the past year, the committee 
passed in concept and final form, a new 
rule relating to prejudgment interest. This 
was an extremely controversial matter, 
and its survival through the remaining 
amendatory process is somewhat doubt- 
ful. Other significant matters of general 
interest which were passed and put into 
the four year cycle process were extensive 
rewordings of Fla. R. Civ. P. 1.340(a) 
(Interrogatories) and Fla. R. Civ. P. 1.360 
(Physical and Mental Examination). The 
latter change passed by a one-vote margin, 
and the changes relating to interrogatories 
came before the full committee six times 
before it was finally passed. 

Other items which passed related to 
the Case Management Conference, Fla. 
R. Civ. P. 1.200(a), and the technical 
wording of Fla. R. Civ. P. 1.460, Con- 
tinuances. 

Two thorny problems now being con- 

sidered by subcommittees relate to Fla. 
R. Civ. P. 1.442, Offer of Judgment, 
and rules governing pretrial procedures 
in medical malpractice cases. These mat- 
ters will probably be finally addressed 
sometime within the next year. 
’ The four year cycle set up by Fla. 
R. Jud. Adm. 2.130 requires that the 
committee report its proposed changes 
to the Board of Governors of The Florida 
Bar by September 1, 1987, and file its 
report with the court by April 1, 1988. 


EDWIN C. CLUSTER 
Chairman 


Clients’ Security Fund 


The Florida Bar’s Clients’ Security 
Fund celebrates its 20th anniversary 
during 1987. Since the fund’s inception 
in 1967, hundreds of thousands of dollars 
have been reimbursed to hundreds of 
clients who have suffered losses from, 
fortunately, a very small number of 
Florida lawyers. 

This year the fund experienced its busi- 
est year since its inception. With funding 
from the $7.50 contribution from each 
member of The Florida Bar as well as 
money from the standing reserve fund, 
the Clients’ Security Fund was able to 
reimburse 99 claims totalling $469,428.42 
from March 1986 through February 1987. 
Thirty-eight other claims totalling $221, 
693.95 were approved for payment by 
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the committee during that period and 
await review by the designated reviewer 
or the Board of Governors. 

The 99 paid claims represent defalca- 
tions by 42 lawyers. Most of the claims, 
but not the majority of money paid, are 
for reimbursement of fees charged when 
no useful work was performed. Although 
the Clients’ Security Fund Committee will 
consider claims prior to an attorney being 


THE LAW FIRM OF 
MICHAEL N. WEtTssS, P.A. 
1S PLEASED TO ANNOUNCE THAT 
EUGENIO HERNANDEZ 
HAS BECOME A PARTNER OF THE FIRM 
AND THAT 
B. TAFFET 
HAS BECOME OF COUNSEL TO THE FIRM 


AND THE OPENING 


OF THEIR BOCA RATON OFFICES 
SUITE BO! CROCKER PLAZA 
5355S TOWN CENTER ROAD 

BOCA RATON, FLORIDA 33432 


(308) 393-7400 


MICHAEL N. WEISS 
EUGENIO HERNANDEZ 


TRUMAN J. ROPOS 
JORGE R. LOPEZ 


OF COUNSEL 
WILLIAM B. TAFFET 
ADM. IN N.Y. ANO NJ. 
LEON P. AQUINO 
AOM. IN LA. 


SUITE 1600 COURTHOUSE TOWER 
44 WEST FLAGLER STREET 
MIAMI, FLORIOA 33130 
TELEPHONE (305) 358-!500 
TELECOPIER (305) 358-'92! 
TELEX 4938104 


THE FIRM CONTINUES TO SERVE CLIENTS 
ANO MEMBERS OF THE BAR IN 
IMMIGRATION, NATIONALITY 
ANO CONSULAR LAW 


suspended, disbarred or having resigned, 
payment will not be made until one of 
those three actions occur. 

Of the 99 claims paid from March 
1986 through February 1987, 56 were 
for fees not earned; 11 arose out of trans- 
actions involving estates and trusts, 19 
out of real estate transactions, 11 from 
money collected on behalf of the client 
and 2 for miscellaneous reasons. There 
are currently 201 pending claims either 
in the investigatory stage, awaiting reso- 
lution by the Clients’ Security Fund Com- 
mittee or pending before a designated 
reviewer or the Board of Governors. 

The Clients’ Security Fund Committee 
is comprised of almost 30 members of 
The Florida Bar who meet three times 
a year to discuss and evaluate claims. 
Each meeting takes a full day and is 
preceded by a member of the committee 
spending considerable time investigating 
the merits of each claim. Although the 
success of the Clients’ Security Fund 
would not be possible without the sub- 
stantial time devoted to it by these volun- 
teer members, it also would not be 
successful without the substantial time 
and effort provided to it by members 
of The Florida Bar public service staff. 


WILLIAM D. RICKER, JR. 
Chairman 


Code and Rules 
of Evidence 


During 1986-87, the Code and Rules 
of Evidence Committee has continued to 
refine its means of obtaining advance 
notice of amendments to the Evidence 
Code that are under consideration by 
either the Florida Legislature or the 
Florida Supreme Court and has attempted 
to enhance its input into the process. 

Through various members, the com- 
mittee has established a working rapport 
with the staffs of key legislative commit- 
tees, which has enabled the committee 
to receive advance notice of amendments 
under consideration. Legislative bills deal- 
ing with evidentiary matters are furnished 
to the committee for review. In 1986, 
the committee established a “fast track” 
legislative subcommittee with the power 
to make recommendations to the Board 
of Governors during legislative sessions 
when time limitations do not permit full 
committee action. This procedure remains 
in effect. 

The committee will not propose any 
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amendments to the Evidence Code during 
the 1987 legislative session. The commit- 
tee has voted to recommend opposing 
any changes in the “Williams Rule,” F.S. 
§90.404(2) 1985. 

As part of its continuing effort to 
educate members of The Florida Bar on 
matters pertaining to evidence, the com- 
mittee will sponsor a seminar on current 
evidentiary topics to be offered in the 
fall of 1987. 


WILLIAM B. WILSON 
Chairman 


Computer Law 


The Computer Law Committee is con- 
cluding another very successful year. We 
maintained our focus on educational pro- 
jects, but changed the delivery, format 
and content. 

Our newsletter began this year under 
the direction of Jose Rojas of Miami 
with issues in June and October. It was 
full of educational articles and tips for 
the computer law practitioner, and unlike 
our CLE seminars with limited speakers, 
the newsletter allows participation by all 
committee members. It was a big hit 
and will become a permanent project of 
the committee. 

In October 1986, we held a seminar 
in Tampa, entitled Legal Considerations 
in Data Processing, which we cospon- 
sored with the Data Processing Manage- 
ment Association. This seminar was 
unique in that it was aimed at both the 
data processing professional and the 
lawyer. It was a challenge to teach on 
both levels at once, but our speakers 
met the challenge. Unlike most CLE 
seminars I’ve witnessed in the past, the 
room remained full to the end, even 
though it concluded after 5:30 p.m. Our 
special thanks to Morris Miller of Tampa 
and David Ellis of Clearwater, who were 
primarily responsible for this seminar. 

We also plowed new ground with our 
annual CLE seminar held at several loca- 
tions in March and April. We had previ- 
ously limited the scope of our topics 
to those relating to the representation 
of clients with computer related legal prob- 
lems. We had avoided topics concerning 
use of computers by lawyers. However, 
at the invitation of Don Conwell of the 
Hillsborough County Bar Association 
(and a member of our committee), we 
cosponsored a very successful seminar 
on use of computers in the courtroom. 
We also broke tradition by bringing in 


speakers from out of state, using two 
from New York and one from Washing- 
ton. Bruce McDonald returned as chair- 
man of this seminar and did a great job. 

At the Bar convention this June, we 
will break from traditional seminar format 
with a round table information exchange, 
in which each committee member wishing 
to participate will be given a few minutes 
to share a practice tip relating to com- 
puter law with other committee members. 
Questions and followup discussion con- 
cerning each tip will be encouraged. We 
will also hold our annual meeting the 
same day. 

I am now concluding my second term 
as chairman of the committee. I have 
made it known that I am not available 
to be considered for a third term, since 
I feel that others should be given the 
opportunity. However, during my two 
terms, I have seen the committee make 
major advances as a result of a growing 
core of very active members. We have 
come a long way since six of us met 
in Tampa in 1983, under the able leader- 
ship of Charles Harris of Orlando, to 
begin the structuring of a small commit- 
tee. 


CLYDE H. WILSON, JR. 
Chairman 


Consumer Protection Law 


During 1986-87, the Consumer Pro- 
tection Law Committee focused on two 
major projects: the TEL-LAW Program 
and drafting changes in Florida Statutes 
and the rules of the Department of Legal 
Affairs concerning consumer rights and 
attorneys’ fees. 

The TEL-LAW Program is a library 
of recorded telephone messages providing 
the citizens of Florida with free legal 
information. The program is designed to 
inform the public of its legal rights and 
responsibilities and to educate the public 
when an attorney is needed. The tapes 
provide basic information on a wide range 
of legal topics such as: adoption, wills, 
trusts, legal aid, the rights and duties 
of landlords and tenants, and dissolution 
of marriage. TEL-LAW will provide a 
statewide toll-free number for easy access 
to the system. The bulk of the tape scripts 
are being prepared by committees and 
sections of the Bar. The TEL-LAW 
Subcommittee and TEL-LAW program 
developer are coordinating the script devel- 
opment and are reviewing, revising, and 
writing scripts. In addition to these activ- 


ities, a comprehensive advertising strategy 
for TEL-LAW is being developed. 

The Legislation Subcommittee worked 
on drafting changes in Florida Statutes 
and the rules of the Department of Legal 
Affairs with respect to consumer rights 
and attorneys’ fees. The proposed changes 
by the Legislation Subcommittee will fur- 
ther benefit and strengthen areas of con- 
sumer protection. 


WILLIAM F. FOLSOM 
Chairman 


Continuing 
Legal Education 


The Continuing Legal Education Com- 
mittee worked substantially on two spe- 
cial project areas during the 1986-87 fiscal 
year. These projects were advanced CLE 
programming and legal ethics require- 
ments in CLE programs. 

Under the direction of Vice Chairman 
Gerald Reynolds of Tampa, the special 
projects subcommittee developed stand- 
ards for advanced CLE courses. Primary 
author of the standards was Michael 
Richmond of Nova University School of 
Law. These standards identify advanced 
course offerings as being either substantive 
courses dealing with specialized subject 
matter or legislative and case law.updates, 
or workshop-type courses dealing with 
advanced practice techniques. The 
standards also require detailed outlines 
or briefing materials and identify mini- 
mum experience requirements for ad- 
vanced ‘course speakers. The advanced 
CLE standards are currently under review, 
and the committee will take action on 
them at the June annual meeting. 


At the direction of the Board of Gov- 
ernors, the CLE Committee developed 
legal ethics requirements for Florida Bar- 
sponsored CLE courses. The committee 
recommended that all CLE courses spon- 
sored by the Bar and its sections include 
a 25-minute segment on legal ethics 
material. It also recommended that each 
section or committee that sponsors CLE 
courses appoint an ethics coordinator, 
who would have the specific responsibility 
for seeing that appropriate legal ethics 
material is prepared and included in the 
CLE courses sponsored by the section 
or committee. The CLE Committee also 
established a two-hour free mini-course 
on legal ethics and trust accounting to 
be presented at the annual meeting and 
the midyear meeting. The Board of Gov- 


ernors adopted these recommendations 
at its meeting in November, to be effective 
January 1, 1987. 

Patrick J. Casey of West Palm Beach 
served as vice chairman of the committee 
and as chairman of the MCLE/ master 
plan subcommittee. Pat and the sub- 
committee committed a significant 
amount of time and effort to obtaining 
compliance from cosponsors of CLE 
courses with the master plan policies. 
This has been a subject .of concern to 
the CLE Committee for several years. 
This year the committee adopted the 
requirements that either cosponsors would 
comply with master plan policies or their 
courses would be removed from the sched- 
ule. Sections, committees and other 
cosponsors are now generally in compli- 
ance with master plan policy. 

Vice Chairman Russ Murphy of Ft. 
Lauderdale headed the programs sub- 
committee, which continued its oversight 
of the operation of the 87 courses during 
the 1986-87 fiscal year. The subcommittee 
also reviewed numerous emergency re- 
quests from sections and committees and 
requests for special financial arrangements 
involving CLE courses. 

Under the direction of Vice Chairman 
Davisson Dunlap, Jr., of Tallahassee the 
publications subcommittee oversaw the 
publication of four new titles, three revised 
editions of manuals, five supplements and 
four revised editions of rules pamphlets. 
The publications department also pro- 
duced packets of civil cover sheets and 
final disposition forms along with several 
other miscellaneous projects to provide 
lawyers with current information. 

The CLE Committee feels it is prepared 
to meet the needs of Florida Bar members 
under the CLE requirement recently 
adopted by the Supreme Court. It looks 
forward to continued good relations with 
the sections and committees who sponsor 
the CLE courses. The CLE Committee 
wishes to thank John Hogenmuller, Lois 
Rice, Gerry Rose, Craig Shaw and the 
remainder of the CLE staff for the con- 
tinued fine performances on behalf of 
Florida lawyers. 


ERIC EGGEN 
Chairman 


Corrections 


The Corrections Committee has been 
extremely active this year. At last year’s 
annual meeting the incoming committee 
members voted to establish the following 
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subcommittees to work on this year’s 
business: legislation, continuing legal educa- 
tion, parole and gain time, rehabilitation 
and education, privatization, factories 
within fences, correctional mediation and 
inmate grievance procedure. 

Continuing Legal Education. This 
subcommittee worked extremely hard in 
finalizing a CLE program for lawyers 
and correctional officers entitled Florida’s 
Jails: Challenges for Lawyers, Judges and 
Jail Personnel Seminar. The seminar was 
scheduled for three locations and prom- 
ised to be extremely worthwhile and ben- 
eficial. Unfortunately, due to circum- 
stances beyond the committee’s control 
with some of the seminar’s cosponsors, 
there was not enough advance registra- 
tion, and the seminar had to be cancelled. 
The subcommittee then proposed the sem- 
inar be held at the annual meeting, but 
this. matter was not approved by the 
Budget Committee. The seminar will be 
rescheduled in 1987-88. The subcommittee 
was chaired by Richard Doran. Janice 
Kelly also provided much of the leader- 
ship and guidance for the subcommittee. 

Rehabilitation and Education. This 
subcommittee arranged an interesting 
presentation at the September committee 
meeting by the director of the self-improve- 
ment program at Cross City Correctional 
Institution. The subcommittee was chaired 
by Basil Dalack. 

Privatization. This subcommittee spent 
time investigating firsthand a relatively 
new phenomenon in corrections — pri- 
vatization. In March the subcommittee 
toured the Bay County Jail in Panama 
City, which is under contract by the Cor- 
rections Corporation of America. The 
subcommittee has also offered its assist- 
ance to the ABA in its study of privati- 
zation. The ABA House of Delegates 
has declared a moratorium on privatiza- 
tion in corrections while they complete 
a substantive study on privativation. The 
subcommittee was chaired by Jim Lewis. 

Factories Within Fences. This sub- 
committee was inactive this year. 

Inmate Grievance Procedure. This 


. subcommittee monitored the Florida 


Department of Corrections’ certification 
of the inmate grievance procedure by the 
U.S. Department of Justice. During our 
meeting in March the director of the 
Florida Department of Corrections’ in- 
mate grievance procedure program gave 
the committee an update on their process 
and the status of certification. The 
subcommittee was chaired by William 
Amlong. 


Parole and Gain Time. This subcom- 
mittee was unable to reach a consensus 
on a position paper on the future of 
Florida’s Parole and Probation Commis- 
sion which is scheduled for sunsetting. 
The subcommittee is presently working 
on two articles for the Journal dealing 
with gain time. The subcommittee was 
co-chaired by Doris Jenkins and Dick 
Belz. 

Legislation. The Legislation Subcom- 
mittee was inactive this year because no 
legislation was referred to the subcom- 
mittee for its consideration. 

Correctional Mediation. This new 
subcommittee never materialized this year. 

Other Business. In addition to the work 
undertaken by the subcommittees, the 
committee met informally for an hour 
in March with the new Secretary of the 
Department of Corrections, Richard L. 
Dugger. Secretary Dugger had a frank 
exchange with the committee members 
concerning his directions for the depart- 
ment in the coming years. 


RANDALL C. BERG, JR. 
Chairman 


Criminal Law Certification 
Committee 


On April 10, 1986, the Supreme Court 
of Florida approved criminal law as a 
new area of certification. This program 
is somewhat different from other areas 
in that it is a bifurcated plan consisting 
of criminal trial law and criminal appellate 
law certification. An individual desiring 
to do so can be certified in one or both 
areas. In late May, President-elect Joe 
Reiter appointed a seven-member com- 
mittee to direct and implement the crim- 
inal law certification program. The com- 
mittee consisted of Robert C. Josefsberg, 
chairman, Kenneth Hebert, J. Cheney 
Mason, Michael Minerva, Judge Daniel 
S. Pearson, Bruce Rogow and William 
Sheppard. 

Since June 1986 the committee has 
worked diligently to draft application 
forms, establish policies, review the applica- 
tions submitted during the September 1 
through November 30, 1987, deadline and 
make recommendations on each of the 
applicants to the Board of Certification 
and Designation for their final review. 
The committee has also worked extremely 
hard on drafting the exam. 

The committee adopted a policy to 
exempt from the exam those individuals 
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who were NBTA certified criminal ad- 
vocates prior to the implementation of 
Florida’s criminal law certification plan. 
This exemption will exist for the first 
two years of the program. 

There were 54 applicants for criminal 
trial and four for criminal appellate cer- 
tification. It is hoped that at least 85 
percent of those who applied will com- 
prise the first class of certified criminal 
lawyers. 

Many long hours have been devoted 
to getting the program off the ground. 
Without the support of the Bar staff 
and the Board of Certification and Designa- 
tion, the initial year would not have been 
a success. The committee extends its 
thanks and appreciation to all who have 
contributed to the success of the program. 


ROBERT C. JOSEFSBERG 
Chairman 


Criminal Procedure Rules 


The Criminal Procedure Rules Com- 
mittee met five times during the year. 
The committee is comprised of prosecu- 
tors, defense attorneys, judges and law 
professors. The purpose of the committee 
is to fulfill the requirement of Rule 2.130 
of the Florida Rules of Judicial Adminis- 
tration in recommending to the Florida 
Supreme Court revisions in the Rules 
of Criminal Procedure. 

During this year, the Supreme Court 
approved the committee’s recommended 
changes in Rule 3.220(d) on an emergency 
basis. These rule revisions establish 
restrictions on ordering transcripts in indi- 
gent defendant cases and further 
strengthen the rules prohibiting the 
redeposing of witnesses in multi-defendant 
cases. These revisions were recommended 
as a means to reduce inconvenience to 
witnesses and to save the expenditure 
of public funds without compromising 
the right of defendants to pretrial discov- 
ery. 

At this writing, the committee is trans- 
mitting to the Supreme Court a proposed 
permanent rule on sanity to be executed. 
The Supreme Court directed the commit- 
tee to consider this topic on an emergency 
basis, and a proposed rule was passed 
by the committee and approved by the 
Board of Governors and is being sent 
to the Supreme Court. As a temporary 
measure, the Supreme Court had earlier 
adopted an emergency rule on this sub- 
ject. 

As part of its four-year revision of 


the rules, the committee is now consider- 
ing a general revision to the rules of 
procedure regarding competence to stand 
trial and sanity at the time of the offense. 
A rule or rules passed by the committee 
will be sent to the Board of Governors 
for consideration and to the Supreme 
Court as part of the four-year rule revision 
cycle. 

During the year, two rule proposals 
were passed by the committee on a 
nonemergency basis. One of these rules 
relates to Rule 3.390 and allows the 
optional use of written jury instructions 
in noncapital cases. Changes were recom- 
mended and Rules 3.710 and 3.790 to 
identify correctly the name of the agency 
responsible as the “Department of Cor- 
rections.” Both of these items will be 
part of the revisions submitted for the 
four-year cycle. 

Currently under discussion by the com- 
mittee is the concept of telephonic search 
warrants and the appropriate remedy avail- 
able to a defendant when the state has 
not filed an information or an indictment 
within 21 days from the date of arrest. 

During the year, a proposal to amend 
Rules 3.190(h) and 3.190(i) to require a 
defendant to specify factually the basis 
for relief sought were considered by the 
committee, but the committee voted not 
to recommend any change in those rules. 
Additionally, the committee considered 
a suggestion that Rule 3.111(e) be 
amended to include a requirement of filing 
a certificate of having discussed the advis- 
ability of an appeal with a defendant 
in a criminal case by the attorney repre- 
senting the defendant. The committee also 
recommended against this change. 

The committee welcomes suggestions 
from the Bar and others interested in 
the criminal justice system concerning the 
Rules of Criminal Procedure. 


PHILIP W. MANIATTY 
Chairman 


Delivery of Legal Services 


The role and purpose of the Delivery 
of Legal Services Committee is best 
described in the long range plan adopted 
by The Florida Bar in 1984, and the 
recommendations which have been devel- 
oped since then: to facilitate the ongoing 
Bar responsibility to assist in the develop- 
ment of programs enhancing access to 
legal services by all segments of society, 
as a part of the Bar’s responsibility to 
assist in the fulfillment of the guaranty 


of equal justice for all that our profession 
shares with society at large. 

The committee has been involved in 
a large number of projects during 1986-87, 
and its contribution has been totally de- 
pendent upon the effort and skills of its 
internal leadership, including V. James 
Dickson, committee vice chairman and 
chairman of the Videotape and Sympo- 


sium Subcommittees; Catherine Novack, | 


chairman of the Comment Subcommittee 
on the Proposed Standards for Providers 
of Legal Services, and co-chairman of 
the Summons Revision Subcommittee; 
Glenn Shuman, co-chairman of the Sum- 
mons Revision Subcommittee; Marcia 
Cypen and Brent Taylor, co-chairmen of 
the Nonresident Attorney Rule Subcom- 
mittee; Kent Spuhler, chairman of the 
Tele-Law Subcommittee; Skip White and 
Ann Davis, co-chairmen of the Publica- 
tion Subcommittee; Chuck Stepter, com- 
mittee liaison to the Board of Governors’ 
Access Committee; and Mike Tartaglia, 
The Florida Bar staff liaison; and Pro- 
fessor Steve Goldstein of Florida State 
University whose assistance in the studi- 
ous review of committee proposals has 
been most helpful. 

The committee continued to assist in 
the implementation of the emeritus attor- 
neys pro bono participation rule, adopted 
in 1985 by the Florida Supreme Court 
and drafted and prepared by the commit- 
tee. Under the terms of this rule, retired 
attorneys are able to assist in the delivery 
of legal assistance to indigents through 
established programs. 

The committee has also drafted and 
submitted to the Board of Governors 
the out-of-state attorneys’ practice rule, 
which permits lawyers with three years 
of experience in legal aid programs, who 
are free from disciplinary problems in 
the prior 15 years, to provide services 
through established legal aid type offices, 
so long as they pass the bar exam within 
12 months. While it is not anticipated 
that more than perhaps 10-20 attorneys 
per year would qualify under the strin- 
gent rules of the proposal, legal aid agen- 
cies can well use the assistance of such 
experienced hands. The proposed rule 
was published in the March 1, 1987, edi- 
tion of The Florida Bar News, for com- 
ment in accordance with the rules regulat- 
ing practice of the Bar. The rule will 
now be considered by the Supreme Court. 

The Board of Governors has created 
a Board Access Committee, chaired by 
Steve Uhlfelder, which has made available 
to the committee the skill and expertise 


of the various Board members in relation 
to proposals, such as the out-of-state attor- 
neys’ rule, and the Board is commended 
by the Delivery of Legal Services Com- 
mittee, which maintains a liaison mem- 
bership with the Board committee. 

The Florida Bar’s tele-law program, 
providing for call-in access by Florida 
citizens on specific topical areas of law, 
has drawn the attention of the committee, 
which has provided a number of scripts 
for use in the program, including areas 
of family law, landlord/tenant, rights to 
legal assistance, social security, etc. 

The Publications Subcommittee has 
worked diligently to assist the Florida 
Voluntary Pro Bono Coordinators’ Asso- 
ciation in the development of volunteer 
pro bono lawyer booklets for use in fur- 
nishing service to pro bono clients; the 
first two booklets will be off the press 
in 1987. The long range plan is to make 
these booklets available to pro bono pro- 
grams, so that volunteer attorneys can 
have loose-leaf updated materials of a 
practical nature for use in representing 
qualified clients. The committee also 
worked with the pro bono coordinators 
to prepare a booth at the 1987 midyear 
meeting for display of pro bono materials, 
such as video educational tapes for use 
by volunteer lawyers as well as tapes 
for clients. 

The Summons Committee has prepared 
and submitted to the Rules Committee 
a revised landlord/tenant summons for 
use statewide, in order to achieve some 
level of uniformity in this important area 
of law to indigent citizens, and to ensure 
that appropriate notice is given in eviction 
suits on the alternatives that may occur 
should the served defendant not take 
prompt action. The Summons Committee 
is also working on a revision of the gen- 
eral civil summons for submission to the 
Rules Committee at its June 1987 meet- 
ing. 

Finally, the committee has prepared 
for comment a draft of a statutory will 
for execution of simple wills in limited 
circumstances. The proposal will be the 
subject of an article to be circulated to 
the Bar membership in 1987. 

Comments by committee members 
regarding the consideration by the Amer- 
ican Bar Association of the Proposed 
Standards for Providers of Legal Assist- 
ance to the Poor, as well as comments 
by other interested citizens and insti- 
tutions, led to the adoption and passage 
by the ABA of the proposed standards 
in late 1986. Interested parties may secure 
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copies by contacting either the under- 
signed, or Florida Legal Services in 
Tallahassee, or the American Bar Associ- 
ation. 


TERRENCE ACKERT 
Chairman 


Disability Law 


The Disability Law Committee in cooper- 
ation with The Florida Bar lobbied suc- 
cessfully for the adoption by the legislature 
of the public guardianship bill. Under 
this law it is now permissible to have a 
public guardian appointed in any of the 
20 judicial circuits of Florida for an indi- 
gent ward. The legislature funded this 
program in two test circuits. 

The committee has obtained permis- 
sion from the Bar to lobby the legislature 
for expansion of funding for six addi- 
tional judicial circuits and is actively 
engaged in that effort. 

The committee conducted two CLE 
seminars on disability law, both of which 
were well attended and received by mem- 
bers of the Bar. Rena Magolnick, vice 
chairman of the committee, was in charge 
of this CLE effort. 

The Guardianship Subcommittee of the 
Disability Law Committee under the lead- 
ership of the co-vice chairman, Elaine 
New, has spent an extensive amount of 
time and consideration in a comprehen- 
sive proposed revision of the guardian- 
ship law. A draft has been produced 
and is being commented on by various 
organizations and individuals. After dis- 
cussion and analysis of proposed changes 
to the draft, a final draft will be produced 
for consideration by other segments of 
the Bar under the guidance of the Bar- 
appointed mediator, attorney John 
Noland, a member of the Board of Gov- 
ernors. 

The committee is still engaged in com- 
pleting a first phase draft of a manual 
on disability law. 

LEO PLOTKIN 
Chairman 


Committee on the Elderly 


The Committee on the Elderly pub- 
lished a theme issue in the May 1987 
issue of The Florida Bar Journal, devoted 
to select elderly law topics. Additionally, 
the committee is working to submit col- 
umns to the Bar Journal twice a year. 

The committee revised The Florida Bar 


pamphlet, “Legal Rights of Senior Cit- 
izens,” which will be available shortly 
from the Bar’s office in Tallahassee. 

The committee is in the process of 
creating a “syndicated column” on various 
topics of law that affect the elderly. These 
columns would be offered at no charge 
for reprint in various local senior citizens’ 
publications in Florida. 

The committee is currently studying 
the feasibility of sponsoring a CLE sem- 
inar on aging and the law within the 
next year. 

We also have begun a practice of having 
a legislator who is active in aging issues 
speak at the committee’s regular meetings. 
Anyone outside the committee member- 
ship is welcome to attend. 

The committee seeks to become more 
visible to the membership with these activ- 
ities in the hope of making everyone more 
aware of the legal problems encountered 
by Florida’s growing senior population. 
We welcome new active members. 


REBECCA C. MORGAN 
Chairman 


Eminent Domain 


On June 20, 1986, the Eminent Domain 
Committee met in conjunction with The 
Florida Bar meeting at the Marriott 
Orlando World Center. This meeting was 
well attended and numerous suggestions 
were discussed. After a wide ranging dis- 
cussion of the role of the committee during 
the coming year, we decided to emphasize 
continuing legal education programs. 

Sid Stubbs, chairman of the steering 
committee for the revision of the eminent 
domain manual, reported that the quality 
of the chapters received to date had been 
excellent. The manual is virtually com- 
plete as of the time of this report and 
should be out within the next few months. 

Susan Churuti and Adams Weaver, vice 
chairmen of the committee, presided over 
the first mini-seminar in Tampa on 
September 5. Sid Stubbs reported on 
the permissible limits of solicitation as 
they affect lawyers and other professions 
in the eminent domain field. In addition 
a panel discussed recent severance damage 
and access cases. This discussion was spir- 
ited and well received by those present. 

The meeting of the committee, which 
will be held in conjunction with the annual 
meeting on June 12, will also stress con- 
tinuing legal education. There will be a 
panel discussion on recent developments 
in the eminent domain field in Florida 
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and elsewhere. In recent months The 
Florida Bar has referred to the committee 
chairman several proposed legislative bills 
affecting the eminent domain field. These 
proposed bills have been examined, and 
a legislative update will be part of the 
program for the upcoming Florida Bar 
meeting. 


LEON D. BLACK, JR. 
Chairman 


Entertainment, Arts and 
Sports Law 


The committee was quite active this 
year, and it has a number of its members 
to thank for their valuable contributions. 
The committee also is indebted to the 
invaluable assistance of Peggy Griffin, 
staff coordinator. 


Seminars 


The committee sponsored a CLE sem- 
inar May 8 in Miami entitled Represent- 
ing the Entertainer. Gerald Damsky 
chaired the seminar. It included among 
others the following outstanding speakers 
discussing such topics as: Sources of 
Income for a Song Writer/ Performer, 
Norman Stollman; Copyright and the 
Right of Publicity, Melvin Simensky; 
Merchandising and Endorsements, Jay 
Cooper; Tax Planning, Gerald Damsky; 
Foreign Entertainers Performing in the 
U.S., Jordan Bittel; Recording Contracts, 
Jay Cooper and Norman Stollman; and 
Recording Contract Negotiation Session, 
Jay Cooper, Julian Kreeger and Norman 
Stollman. The committee hopes to tape 
the program to ensure availability and 
to sponsor yearly programs on other legal 
aspects of entertainment, arts and sports 
law which will enable a library of such 
tapes. 

In addition to this CLE seminar the 
committee has held three other seminars. 

Sports Law — On November 21, Jack 
Donlan, executive director of the NFL 
Management Council, spoke at a lun- 
cheon seminar in Miami on sports law, 
focusing attention on issues arising in 
the operation of the NFL and professional 
football teams. Mr. Donlan emphasized 
labor-management relations and discussed 
the imminent collective bargaining negoti- 
ations between the league and the players 
association (and some of the issues that 
may be involved in the negotiations, such 
as the drug testing proposals). 

Philharmonic Management and Artist 


Issues — On September 5, in Tampa, 
the committee sponsored a seminar on 
philharmonic management and solo artists 
and musicians issues. Speakers were Jack 
Firestone, executive director of PACE 
Concerts, George Alexsovich, manager 
of the Florida Symphony, and Peter W. 
Zinober, legal counsel and past chairman 
of the Board of Governors of the Florida 
Orchestra. The members in attendance 
also contributed their views and’ per- 
spectives — which enabled additional assess- 
ment of the rights of management and 
artists and unions. 

Art Law — On June 20, 1986, at the 
Florida Bar convention, the committee 
sponsored a seminar presentation on art 
law, including The Christo Surrounded 
Islands Project and an overview lecture 
on art and entertainment law by attorney 
Julian Kreeger, adjunct professor of law 
at the University of Miami School of 
Law. 


Publications 


Jean S. Perwin produced on behalf 
of the committee an excellent article “Pro- 
tection of Art and Artists in Florida: A 
Proposal for Legislative Action,” in the 
October 1986 issue of The Florida Bar 
Journal. 

Georgene M. Gore has submitted an 
additional article, “The Continuing Battle 
Over Music Performance in Television 
Programming,” in this Journal. 


Special Projects 


Gregory J. Tarone is chairing a special 
subcommittee on sports. Plans are under- 
way to sponsor a sports law seminar at 
the 1987 Florida Bar annual convention 
and a publication regarding amateur ath- 
letes’ legal rights and responsibilities. The 
ultimate goal is a series of seminars for 
high school and college athletic depart- 
ments and amateur and professional 
sports organizations. 

Milton I. Rothman of Miami assisted 
the Bar with the annual convention and 
entertainment projects. 

Robert Woody of Ft. Myers is chairing 
a bulletin project and will assist as its 
editor. 

Deborah Bovarnick Mastin is chair of 
a special artists protection committee, 
which will consider legislation in other 
jurisdictions and potential legislation for 
consideration in Florida to protect artists’ 
rights. 

Brad L. Berman of New York City 
is assisting as chair of a task force regard- 


ing coordination with other local, state 
and national bar associations and educa- 
tional committees. 

The committee would welcome new mem- 
bers and projects and suggestions. Read- 
ers are encouraged to join the committee. 


JOSEPH Z. FLEMING 
Chairman 


Estate Planning 
Certification 


The following have been members of 
the Estate Planning, Probate Certification 
Committee during the first two years of 
its existence: William E. Sherman, chair- 
man, Bruce Marger, vice chairman, 
William S. Belcher, Charles E. Early, Ray 
Ferrero, Jr., John Gall Grimsley, Rohan 
Kelley, Joseph John Reiter, Samuel Stuart 
Smith, and James A. Baxter, Board liai- 
son. 

During the 1986-1987 Bar year, the 
Estate Planning, Probate Certification Com- 
mittee completed the evaluation of the 
first class of probate lawyers; from 77 
applications, 72 qualified to take the exam- 
ination in May 1986. Following grading 
and evaluations of the examination results, 
62 persons were found to have satisfac- 
torily completed the requirements for cer- 
tification and appropriate certificates were 
issued by The Florida Bar. 

In September 1986 the committee began 
preparing for the new certification class 
for 1987. We received 27 applications and 
applicants. All were found qualified to 
take the examination. The examination 
was scheduled for May 15, 1987, in 
Tampa. 

During its first year and in the process 
of certifying its first class, the committee 
spent a substantial amount of time attempt- 
ing to create an application and examina- 
tion process that would be both selective 
and fair. Following the certification of 
the first class, the committee’s discussions 
continued with the result that the commit- 
tee will, this year, attempt to use a 
standard multiple choice examination 
format and to have the questions written 
in a uniform test format that can be 
followed from year to year even though 
the subject matter will be altered as the 
committee deems necessary. 

The committee would like to encourage 
persons who meet the application require- 
ments to apply for certification. 


WILLIAM E. SHERMAN 
Chairman 


Florida Bar Center 
Commission 


During the past year, The Florida Bar 
Center Commission reviewed and ana- 
lyzed the future space needs of The Florida 
Bar in Tallahassee, the short and long- 
term maintenance requirements with rela- 
tion to The Florida Bar Center and the 
reserve accounts established for such pur- 
poses. In connection with current space 
needs at the Bar Center, the commission 
reviewed plans for renovations which were 
developed for the dual purpose of re- 
furbishing the interior of the Bar Center 
and of providing space for a larger number 
of employees than can be currently 
accommodated. The commission recom- 
mended to the Board of Governors that 
one phase of such renovations be accom- 
plished. The Board approved such initial 
phase and at its completion the commis- 
sion inspected the work and recommended 
to the Board that two additional phases 
of such work be undertaken. The Board 
of Governors was to consider such recom- 
mendation at its March 1987 meeting. 

Assuming that the Board of Governors 
approves such additional phases, the com- 
mission, together with appropriate staff 
members, will inspect the work upon com- 
pletion. . 


CARL R. PENNINGTON, JR. 
Chairman 


The Florida Bar Journal 
and News Editorial Board 


The Editorial Board provides oversight 
for the official publication of The Florida 
Bar through its drafting of editorial and 
advertising policies. Begun in 1927, The 
Florida Bar Journal contributes signif- 
icantly to the continuing professional educa- 
tion of Florida lawyers by bringing to 
their attention discussions of legal issues 
of interest. The Florida Bar News, which 
began publication in 1974, is the glue 
that holds the Bar together. Without it 
the membership would have no good 
means of being informed of rules changes, 
Board of Governors’ activities, CLE oppor- 
tunities, disciplinary actions, proposed leg- 
islation and innumerable other matters. 

One of the primary on-going responsi- 
bilities of the board is to assist editorial 
staff in reviewing and selecting the best 
articles for publication in the Journal. 
It also approves special and theme issues 
for the magazine and assigns their prepara- 


tion to guest editors. During the past 
year the board has approved a special 
issue on the Tax Reform Act of 1986 
and theme issues on the elderly and 
changes in the immigration and natural- 
ization acts. The board also sponsors 
an annual article writing competition 
among articles published in the Journal. 

The use of an editorial board for 
selection of articles and determining stan- 
dards for their use has made it possible 
for the Journal to retain the editorial 
independence and control it needs to stay 
within its budget and maintain quality 
standards. 

The News is the Bar’s means of keeping 
in touch with its members, maintaining 
their approval and winning credibility as 
the organization worthy of regulating 
them. This credibility has been created 
in part by a free-flowing press, granted 
its freedom by the Board of Governors 
who believe whatever actions they take 
shall be responsible and open to scrutiny. 
Without objective and full reporting, the 
News would quickly lose much of its 
readership. 

As readership has increased and more 
importance given the News, more and 
more groups within the Bar have sought 
to request space within it. These items 
have resulted in additional pages being 
added to each issue and additional print- 
ing costs assessed against the News 
budget. Editorial decisions as to how 
much space and how often space can 
be granted are becoming increasingly dif- 
ficult to make. 

Direct costs of printing and mailing 
the Journal, News and directory are cov- 
ered by advertising revenue. Commercial 
advertisements are sold by the staff with 
an annual income that increases on a 
par with the circulation. 

The annual directory, published each 
September, is the Bar’s means of respond- 
ing to the court in publishing a list of 
lawyers authorized to practice in Florida. 
It also contains miscellaneous informa- 
tion vital to the practice of law in Florida, 
including its most important function to 
make available to every Bar member the 
Rules Regulating The Florida Bar. 

The Editorial Board’s thrust must be 
to continue to maintain the Journal, News 
and directory at their current peak of 
excellence and professionalism. The Edi- 
torial Board will continue to strive to 
make the publications self-supporting 
through advertising revenue. 

RICHARD R. ROACH, JR. 
Chairman 
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Government Lawyer 


The Government Lawyer Committee 
this year has had several spirited meetings 
and expects to have two additional meet- 
ings prior to the expiration of this Bar 
year. The next meeting may be of partic- 
ular interest to members in that the plan 
for the meeting calls for a joint gathering 
with the Florida Government Bar Com- 
mittee in Tallahassee. An extremely vital, 
current topic will be the primary subject 
matter of the meeting: privatization in 
government. 

Also, certain to be discussed at the 
meeting will be the recent pronouncement 
of the Florida Supreme Court regarding 
mandatory continuing legal education, 
specifically as it may relate to full-time 
government lawyers in view of the some- 
what cryptic reference made to full-time 
government lawyers in the court’s opin- 
ion. Plans are presently underway by the 
Bar to put together a committee to meet 
with a member of the court to follow 
up on the court’s concerns regarding cer- 
tain segments of the Bar and whether 
those segments should be treated differ- 
ently than the general membership con- 
cerning mandatory CLE requirements. 

Additionally, during the year the com- 
mittee had an article published in The 
Florida Bar Journal relating to potential 
invasion of privacy in government, specif- 
ically polygraph and drug testing, and 
the committee hopes to have at least 
one more article published in the coming 
three or four months. 

Concern and discussion has been ongo- 
ing between the chairman, other members 
of the }committee, and staff members 
of The Florida Bar over both the eco- 
nomic and the practical considerations 
of this committee continuing as an inde- 
pendent committee; the alternative being 
the merging of this committee into the 
Local Government Section of the Bar. 
When I agreed to accept the position 
as chairman last year, I myself had con- 
cerns for the need for this committee 
as well as a basic lack of understanding 
of the purpose of the committee. The 
first concern has been resolved, and the 
lack of understanding cured to a great 
extent. Nevertheless, that initial lack of 
understanding points to a problem that 

this committee has perhaps always had 
and that is getting its message to the 
potential membership. The Government 
Lawyer Committee is a committee of and 
for full-time government lawyers, and the 
position that we as individual lawyers 


70 THE FLORIDA BAR JOURNAL/JUNE 1987 


in that category occupy between our duties 
and service to the profession as well as 
our duties and service to our govern- 
mental employers places each one of us 
in a unique position, not necessarily under- 
stood or shared by other private practi- 
tioners. 

I fear that the condensing or merging 
of this committee into a broader and, 
perhaps, a more educationally-oriented 
section of The Florida Bar, however well- 
meaning and economically desirable, 
would dilute and perhaps ultimately end 
the positive goals and results which this 
committee has set and obtained respec- 
tively. 


B. NORRIS RICKEY 
Chairman 


Group Insurance 


The Group Insurance Committee had a 
very active year. The committee was 
notified in mid-summer that as of August 
31, 1986, the health insurance program 
endorsed by The Florida Bar was being 
cancelled by the carrier, American Pioneer 
Insurance Company. The committee im- 
mediately prepared specifications for bids 
and sent bid proposals to all interested 
parties. 

The committee met several times during 
the fall of 1986 to consider the bid 
proposals and as a result, endorsed the 
proposal submitted by the Crump/ Mann 
Webb Insurance Agency of Ft. Myers. The 
endorsement establishes Crump/ Mann 
Webb as the agent of record for The 
Florida Bar health insurance benefits 
program. Crump/ Mann Webb in coopera- 
tion with CIGNA/INA then brought to the 
Bar a series of health benefits programs 
including major medical, disability, term 
life, hospital indemnity, and office over- 
head. 

The first product on-line was the health 
benefits program which was offered to the 
general membership on January 1, 1987. A 
second product, disability insurance, will 
be offered to the membership in May of 
1987. Subsequent products will be offered 
to the membership at approximately 60- 
day intervals. 

The committee continues to review 
products being offered to ensure that the 
association endorses products of a sig- 
nificant benefit to Bar members. 

Effective July 1, 1987, the Group 
Insurance Committee will become a 
member benefits committee charged with 
reviewing all products offered to The 


Florida Bar for its members. 

As chairman of the committee, I want to 
especially thank all those members who 
came together no less than six times during 
the first six months of this Bar year to put 
together the health benefits program. 


JAMES WHITNEY 
Chairman 


Health Law 


The 1986-87 year has been productive 
because of the efforts of the committee 
members, committee coordinator, Carol 
Vaught, and Board of Governors liaison, 
Elting Storms. The year began with a 
committee preference survey, whereby 
each member could make suggestions for 
direction and specific projects, and choose 
one or more of the existing subcommit- 
tees. 

The subcommittees are as follows: Hos- 
pitals (chairman, Karen Emmanuel, vice 
chairman, Chris Rolle); Legislation (chair- 
man, Bill Trickel); Negligence/ Malpractice 
(chairman, Milt McKay, vice chairmen, 
Rex Conrad and Jim Martin); Health 
Care Professionals (chairman, Roy Glass); 
Regulatory Issues (chairman, Byron 
Matthews); and Section Status (chair- 
man, Budd Cutler, vice chairman, Stan 
Rosenkranz). Steve Turner and Bob 
McCurdy contributed as vice chairmen 
of the committee as a whole. 

The committee decided to continue the 
primary objective of facilitating commu- 
nications among health law practitioners. 
The methods established were publication 
of the newsletter and sponsorship of 
seminars and forums. 

The subcommittee chairmen have as- 
sisted in obtaining articles for the newslet- 
ter; the authors should be commended 
for their contributions, and Editor Bob 
McCurdy deserves special thanks for his 
work. 

The seminars have been equally suc- 
cessful, thanks to the leadership of the 
respective chairmen of the committee’s 
two projects. In January, John Day, and 
Harvey Pies arranged the HMO program 
presented at the midyear meeting which 
was well attended. Andrew Rock has 
planned the annual update of our health 
law survey to be held at the annual meet- 
ing in June. In addition to the speaking 
presentations, last year’s publication will 
be supplemented and new topics added 
to the growing edition on health law in 
Florida, one of the few publications avail- 


able in this area. 

Attendance at the September and 
January meetings reflected the interest 
and commitment of the membership. 
Several significant actions were approved 
and progressed. Due to the size of the 
committee (in excess of 300 members) 
and interest, the membership ratified the 
prior decision to petition for section status. 
This effort is underway, together with 
work on a consent manual (under the 
direction of Chris Rolle) and a physician- 
attorney litigation manual (under the 
direction of Roy Glass). Based on the 
recommendation of the committee mem- 
bership, the Board of Governors approved 
applying for associate membership of The 
Florida Bar on the Florida Statewide 
Organ and Tissue Donor Consortium. 
We submitted this application and com- 
mittee member Jane Hendricks now 
represents the Bar in this area. 

The Health Law Committee, although 
recently established, is one of the largest 
committees of The Florida Bar. The sup- 
port and hard work of the members men- 
tioned in this report and the other 
unnamed active members have culminated 
to make the 86-87 year a success. It 
has been my pleasure to serve as chair- 
man. I sincerely thank the committee mem- 
bers and Bar staff for their hard work 
and support. 


BARBARA R. PANKAU 
Chairman 


Individual Rights and 
Responsibilities 

This past year the Committee on Indi- 
vidual Rights and Responsibilities address- 
ed vital constitutional topics and through 
its subcommittee structure provided an 
indepth analysis of issues of immediate 
concern to the Bar and to the serving 
committee. The committee has long been 
concerned about capital collateral repre- 
sentation of death row inmates and as 
a result the research subcommittee, 


chaired by Ronald Brown, prepared an 
Analysis of Ch. 85-332, Laws of Florida: 
Can the Capital Collateral Representative 
Refuse to Represent any Individual who 
is Under Sentence of Death and Indigent? 
for use by the Office of the Capital Col- 
lateral Representative and as a resource 
in the legislative process. 

The committee supported through 
strategy and time commitment the devel- 
opment and preparation of a monograph 


titled, Gender Bias: Its Effects on Justice 
in Florida, prepared by the FSU Law 
School Policy Studies Clinic, funded by 
the legislature and authored by Charlene 
Carres. Under the leadership of Alan 
Terrell the committee addressed discrimi- 
nation against persons with AIDS and 
Larry Corman advised the committee con- 
cerning the settlement of Shuttleworth 
v. Broward County, an AIDS employ- 
ment discrimination suit. 

The committee continued to monitor 
the needs of the Office of the Capital 
Collateral Representative, Florida’s state 
agency designed to provide counsel for 
death sentenced inmates. 

Larry Spalding, Director of CCR, 
Mike Mello, vice chairman, IRR Com- 
mittee, and Richard Burr, led committee 
discussions on the issue of competence 
to be executed. At the request of Joe 
Reiter, president of The Florida Bar, and 
under the leadership of John Scarola, 
vice chairman of IRR, the subcommittee 
drafted a proposed Florida Rule of Crim- 
inal Procedure 3.811 regarding compe- 
tence to be executed and offered through 
subcommittee. The committee resolved 
to work together with the Committee 
on Criminal Justice of The Florida Bar 
to ensure Board of Governors’ support 
for a fair and equitable rule. 

The need for formulation of a new 
rule of criminal procedure for determining 
competency to be executed was seen by 
the committee as a necessary result of 
Ford v. Wainwright, in which a majority 
of the U.S. Supreme Court declared that 
the Constitution bars the execution of 
an insane inmate, and found constitu- 
tionally inadequate Florida’s executive pro- 
cedure for determination of whether an 
allegedly incompetent condemned pris- 
oner is sane enough to die. 

After the report from subcommittee, 
chaired by Mike Mello, the committee 
voted to endorse the concept of the jury 
override bill which would prohibit a trial 
judge from imposing a death sentence 
after a jury had recommended life, but 
to direct major legislative efforts to 
adequate funding of the Office of the 
Capital Collateral Representative. The 
subcommittee on employee rights, chaired 
by Abbey Hairston, prepared draft legis- 
lation on drug testing in the workplace. 
The committee will continue to refine 
the proposed legislation with introduction 
contemplated during the ’88-’89 legislative 
session. The committee’s previous work 
in the area of corporate intrusion was 
reviewed in light of the Fair Information 
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Practices Act to be introduced during 
this legislative session. 

The Committee on Individual Rights and 
Responsibilities endorses preparation and 
sponsorship of the upcoming theme issue 
of The Florida Bar Journal for the Con- 
stitutional Bicentennial under the leader- 
ship of Margot Pequignot, past chairman 
of the committee, and Rhoda Kibler, chair- 
man of the committee and vice chairman 
of the United States Constitutional 
Bicentennial Commission of Florida. The 
issue will tentatively include discussions 
of first amendment rights, the rights of 
criminal defendants, privacy and personal 
liberties. Such issues have been signif- 
icantly important to the committee since 
its inception in 1981. The committee’s 
annual meeting program will provide a 
forum for discussion of these and related 
individual rights and responsibilities issues 
in light of the Constitutional Bicentennial. 
The committee will continue to scrutinize 
the Southeastern Regional Conference of 
the Committee on the Constitutional 
System and the potential impact to indi- 
vidual rights and responsibilities of any 
proposed constitutional change. 

The Individual Rights and Responsibil- 
ities Committee continues to be the source 
of exciting work and exchange of pivotal 
ideas. The members of the committee 
look forward to further activities within 
the realm of individual rights and respon- 
sibilities in this Constitutional Bicentennial 
year. 

RHODA SMITH KIBLER 
Chairman 


Judicial Evaluation 


The Florida Bar’s model judicial evalua- 
tion program is in operation in Sarasota 
County. Chief Circuit Judge Gilbert A. 
Smith ordered implementation of the 
program as a pilot project. The state and 
local Judicial Evaluation Committees 
assisted. Results will be tabulated through 
Florida Bar staff and made available to 
chief circuit judges over the coming months. 
Procedures have run smoothly and the 
committee now has the benefit of experi- 
ence in order to assist the judiciary and 
county bar associations in using the 
program throughout the state. 

An administrative order authorizing and 
ordering implementation was executed by 
Chief Circuit Judge Gilbert A. Smith. 
Forms were to be sent to the attorneys 
involved only in cases where they have 
actually appeared before the judge during 


the course of the case. If there was a 
stipulated final judgment or any final order 
signed by the judge not involving the 
personal appearance and participation in 
hearings or trials before the judge, no 
evaluation forms were to be sent. 

Lawyers were instructed to wait at least 
ten days after termination of the proceeding 
before a judge to fully reflect upon the 
subject matter before evaluation. 

Evaluation of the performance of the 
judge in the particular matter, not in 
general, was requested. The judge’s per- 
formance was to be evaluated by the 
lawyer’s encircling one of the following 
categories: No opinion or not observed, 
excellent, above average, average, below 
average, or poor. Attributes to be rated 
were attentiveness; timeliness of decisions; 
common sense; diligence; availability and 
punctuality; neutrality and objectivity 
regarding legal issues; knowledge and 
application of law; courtesy toward liti- 
gants, witnesses and lawyers; judicial 
demeanor; and willingness to ignore irrele- 
vant considerations such as race, sex, 
religion, politics, identity of lawyers or 
parties. 

Upon completion of the questionnaire, 
the lawyer is to enclose it in an envelope 
provided him, addressed to The Florida 
Bar, where results will be tabulated. 

The Florida Bar shall disclose the results 
of the evaluation to the chief circuit judge 
on December | and every six months 
thereafter, reporting only on those judges 
for whom at least 30 responses have been 
received. 

The results shall be absolutely confi- 
dential and disclosed only to the judges 
evaluated and, during the pilot aspect of 
the program, to the chairman of the 
Sarasota County Bar Association Judicial 
Poll Committee and his committee mem- 
bers and, through that committee, to The 
Florida Bar Judicial Evaluation Com- 
mittee. 

The committee will receive all informa- 
tion, criticism and suggestions from all 
interested parties and present a model 
judicial evaluation program in final form 
to the Board of Governors in the near 
future. 

It is believed this Judicial Evaluation 
Program is of the highest quality ever put 
together. It is an effective judicial evalua- 
tion model procedure which will be 
emulated by other state bar associations 
and judiciary throughout the nation. 


RoNnALD ALEXANDER CyrIL 
Chairman 


Judicial Nominating 
Procedures 


The committee serves the judicial 
nominating commissions of Florida by 
providing educational programs, a forum 
in which to exchange views and modify 
rules, and also prepares for the commis- 
sions the various manuals and forms they 
need to carry out their responsibilities. 
During this past year, the committee was 
active in all of these areas. 

Tom Schultz served as chairman of 
the committee’s 12th institute for nomi- 
nating commissioners. The institute fea- 
tured a panel discussion concerning a 
wide range of topics, and a mock inter- 
view was conducted by a panel of 
commissioners from various parts of 
Florida. The institute was videotaped for 
the first time, and copies made available. 

The application form that commis- 
sioners use to screen judicial candidates 
was revised, and an accompanying letter 
was prepared. Both have been made avail- 
able to the commissions and are now 
in use. The committee has also revised 
the handbook — a compilation of rele- 
vant rules, statutes, application forms and 
useful information. The judicial nomina- 
ting commissions brochure, an informa- 
tional pamphlet describing the work of 
the commissions, is being updated by 
the committee. 

The committee is looking into ways 
to be of service to the commissions in 
the coming years and welcomes suggest- 
ions. 


LAWRENCE E. MAJOR 
Chairman 


Juvenile Court Rules 


This is the third year of the four-year 
cycle for nonemergency rule changes. 

The committee is divided into four sec- 
tions. Each of these subcommittees closely 
monitors case law and new statutes to 
determine if emergency revisions are nec- 
essary. This year they also worked on 
developing new rules and needed rule 
changes that may be submitted at the 
end of the cycle. This procedure should 
assure a smoother fourth year. 

At the beginning of the year, the com- 
mittee formulated and adopted new 
bylaws, which have greatly assisted the 
operation of the committee. 

We are also continuing to work on 
formulating rules to implement the new 
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child witness statutes. 

The committee welcomes written input 
from anyone interested in the juvenile 
justice court system. 


DANIEL P. DAWSON 
Chairman 


Law Office Management 
Advisory Committee 


The purpose of the law office manage- 
ment advisory committee is to advise the 
director of the LOMAS program on how 
the program can best meet the objectives 
and needs of The Florida Bar. In response 
to the concerns of the Budget Committee 
and Program Evaluation Committee, the 
LOMAS committee redirected the prior- 
ities of the program toward assisting larger 
numbers of lawyers and away from the 
focus on assisting smaller firms on an 
individual basis. The committee also re- 
affirmed its belief that the program should 
continue to be a dues supported program 
of assisting lawyers in finding ways of 
improving efficiency and reducing mal- 
practice claims and grievances. 

The committee through correspondence 
and well-attended meetings established the 
following goals and objectives for the 
program: 


Goal One is to investigate, accumulate 
and evaluate information, technologies 
and materials designed to assist lawyers 
in the effective and efficient management 
of their practices and to increase aware- 
ness of professional liability and risk man- 
agement procedures by: 


@ Advising and advertising to The 
Florida Bar the availability and assistance 
offered by the LOMAS program. 

@ Assisting the Long Range Planning 
Committee in conducting periodic eco- 
nomic surveys of The Florida Bar to 
determine the economic status of Bar 
members and compare to the legal 
economy in general. 

@ Reviewing continually information, 
materials, and resources available from 
individual members, committees, Ameri- 
can Bar Association, Association of Legal 
Administrators, vendors and other law- 
related organizations. 

© Interpreting and disseminating in- 
formation obtained in periodic economic 
surveys. 

© Identifying organizations with which 
close liaison should be maintained. 

@ Initiating and maintaining continu- 
ing communication with such groups by 


exchanging information and ideas. 

@ Maintaining a resource center of cur- 
rent materials and literature pertaining 
to law office management. 

Goal Two is to present, publish and 
disseminate, in a cost efficient manner, 
information, techniques and materials 
designed to assist lawyers in the effective 
management of their practice by: 


@ Presenting, sponsoring and co-spon- 
soring education programs with Bar sec- 
tions which benefit members and members 
of law-related organizations. 

@ Assisting Bar sections in publishing 
a regular section bulletin containing orig- 
inal and reprinted articles on practice 
management subjects. 

@ Participating and supporting educa- 
tional programs sponsored by other law- 
related organizations. 

® Serving as a resource to members 
and providing information as requested 
on subjects within the project’s scope. 

® Producing articles, systems, checklists 
and other written material to assist Bar 
members in the delivery of legal services. 

@ Bringing to the attention of members 
practice management materials available 
from the ABA.and other resources. 

©@ Encouraging implementation of, and 
participation in, practice management 
courses at Florida law schools. 

@ Encouraging implementation of skills 
courses which teach practice management 
skills at the annual meeting, midyear meet- 
ing and bridge-the-gap programs. 

®@ Obtaining consistent continuing legal 
‘education accreditation for practice man- 
agement courses. 

@ Increasing awareness of professional 
liability and risk management issues in 
all programs and materials. 

Goal Three is to assist, upon request, 
individual lawyers and small law firms 
(less than 10 lawyers) in the evaluation 
and solution of their management prob- 
lems by: 

@ Increasing utilization of telephone 
conferences so as to decrease unit cost 
and maximize the cost effectiveness of 
the program. 

®@ Conducting on-site evaluations of 
accounting, administrative, data process- 
ing, word processing and other office 
systems when necessary. 

Goal: Four is to anticipate and advise 
The Florida Bar about perceived trends, 
problems and future development in law 
office management. 


NANCY SMITH 
Chairman 


Law Related Education 


The Law Related Education Commit- 
tee has continued to support the develop- 
ment of The Florida Law Related Educa- 


tion Association (FLREA), a nonprofit 


corporation which the Bar helped estab- 
lish in 1984. One of the committee’s top 
goals was to assist the FLREA to obtain 
funding for core operating expenses for 
1987. This goal was attained when The 
Florida Bar Foundation approved the 
FLREA’s request for a grant of $49,000. 
The committee is continuing to assist 
in building a network of LRE supporters 
throughout the state. An updated survey 
of local voluntary bar programs has 
recently been completed, and efforts are 
being made to enlist more attorneys in 
the LRE network. The Bar continues 
to distribute the committee’s LRE news- 
letter to over 3,500 LRE supporters. 
Committee members provided assist- 


_ance at the statewide LRE Public-Private 


Partnership Conference conducted by the 
FLREA in Tallahassee on February 27, 
1987. The conference brought together 
teachers, law enforcement officers and 
attorneys interested in LRE programs. 
A special emphasis was placed upon sub- 
ject matter dealing with the U. S. Consti- 
tution. 

Additionally, the committee is prepar- 
ing .a draft of a pamphlet for distribution 
to Florida high school seniors which 
explains. basic laws affecting them when 
they reach the age of majority. Other 
projects are being developed to -promote 
quality LRE programs which teach 
Fiorida’s children about their legal rights 
and responsibilities, and the consequences 
of crime. 


WILLIAM F. CRARY II 
Chairman 


Lawyer Referral Service 


Since the last annual report, the Lawyer 
Referral Service has undergone a number 
of changes. Pam Powell, The Florida Bar 
staff manager for many years, decided 
to stay home after her new son was born. 
We were fortunate in having Jayne Harris 
transfer from another department in the 
Bar for a smooth transition. 

The final report to the Board of Gov- 
ernors concerning the recommendations 
of the 1985 Program Evaluation Commit- 
tee was presented and approved. Many 
of the recommendations were minor mat- 
ters which were quickly implemented, and 


THE FLORIDA BAR JOURNAL/JUNE 1987 73 


others are long range projects which the 
committee is now working on. 

The major event affecting the Lawyer 
Referral Service since the last report was 
the approval by the Florida Supreme 
Court of the revised Rules Regulating 
The Florida Bar. The portion of the rules 
dealing with Bar-sponsored lawyer referral 
services remains essentially as before. The 
major changes regard the requirements 
of certain periodic reports by the local 
services to the state service, and that 
the state service and committee take a 
somewhat more active role in supervision 
and assistance to local bar-sponsored 
referral services. 

The major rule change concerning all 
Bar members is that portion which allows 
private lawyer referral services to operate 
in the state. Prior to the recent rule change 
a serious ethical question existed as to 
whether Florida Bar members could 
legitimately participate in such plans. The 
change now allows Bar members to do 
so, provided the private service meets 
certain criteria. A cautionary note is cer- 
tainly appropriate, however. Any Bar 
member who decides to participate in a 
private nonbar-sponsored activity of this 
sort must assure himself that the selected 
activity meets the requirements set out 
by the Florida Supreme Court. The rule 
infers strongly that participation in a 
referral activity not meeting those require- 
ments may constitute unethical conduct 
by the Bar member. 

Now that the rule has been amended, 
the committee work on standards and 
guidelines should be finished shortly. 
These standards and guidelines will pro- 
vide the basic operating procedures for 
the statewide and local bar-sponsored 
referral activities. 

In its meeting during the midyear meet- 
ing of The Florida Bar in January, the 
LRS Committee elected to have a work- 
shop for all bar-sponsored lawyer referral 
services at the annual meeting of The 
Florida Bar in June 1987. Requests for 
input on topics and speakers have been 
distributed to local LRS groups and other 
interested parties. 

The insurance problems of the Bar have 
had some effect on the membership of 
many panels around the state but not 
to a serious degree. With the implementa- 
tion of The Florida Bar insurance plan, 
it is anticipated that this problem will 
be resolved soon. All of the services can 
use additional panel members ‘and an 
ongoing recruitment process to accom- 
plish this. Bar members who do not 


presently participate, and would like to, 
can contact the state or local LRS pro- 
gram for more information. 

Another matter of some interest to 
all members was the revision of member- 
ship fees for the members of the statewide 
service and initial consultation fees. At 
the midyear meeting the initial consulta- 
tion fee was raised from $10 to $15. 
The membership fees for Bar members 
was raised to $35 per year. In light of 
increasing costs for both members and 
The Florida Bar, the committee felt these 
increases were certainly justified. It was 
noted during discussion that there had 
been no increase in any of these fees 
in over five years. 

This year is the 50th anniversary of 
the Lawyer Referral and Information Ser- 
vice of the American Bar Association, 
which is planning quite a program for 
its annual meeting in Los Angeles in 
October 1987. Interested persons can 
obtain more information from the LRIS 
office of the American Bar Association. 

The Lawyer Referral Service Commit- 
tee wishes to express its appreciation to 
all members. who have helped provide 
legal services to citizens of this state. 
Without their assistance this program 
would surely fail. Anyone who has sug- 
gestions for improvement of the program 
is encouraged to contact Jayne Harris 
at Bar headquarters. 


WALTER S. CRUMBLEY 
Chairman 


Committee on the Legal 
Needs of Children 


The Committee on the Legal Needs 
of Children had an extremely productive 
year due to the efforts and energy of its 
dedicated members. The committee con- 
tinued to devote its time and efforts study- 
ing the needs of children in Florida and 
developing methods to meet and protect 
those needs. The committee has strived 
to raise the consciousness and support 
of the leaders in Florida in order to 
achieve the commitment of resources — 
both tangible and intangible — to meet 
the needs of children. The committee con- 
tinued to create and spread awareness 
concerning the needs of children and 
made recommendations to the appropri- 
ate agencies on meeting those needs. 

The number of active participants in 
committee activities increased this year, 
and their willingness to devote a signif- 


icant amount of time and effort resulted 
in the following achievements: 

The Adoption/Foster Care Subcom- 
mittee studied the status of the state’s 
adoption system and made recommenda- 
tions to improve the system to the 
Advisory Council on Adoption established 
by the Department of Health and Re- 
habilitative Services. 

The Dependency, Crime and Delin- 
quency Subcommittee worked on devel- 
oping guidelines as to the proper role 
of guardians ad litem in criminal cases 
and studied the issue of legal representa- 
tion for delinquent children after their 
adjudication and once they have been 
committed to the Department of Health 
and Rehabilitative Services. 

The Education Subcommittee assisted 
The Florida Bar with the Crack Cocaine 
Public Awareness Project by coordinating 
an attorney speakers bureau to make visits 
to classrooms statewide to speak about 
the dangers of crack cocaine. 

The Children of Divorce Subcommittee 
designed a shared parenting pamphlet that 
outlines procedures for sharing parental 
responsibilities in marriage dissolutions. 
The Florida Bar has been asked to handle 
the publication and distribution of the 
pamphlet. The subcommittee is currently 
assisting Channel 9 in Orlando with the 
production of a documentary focusing 
on children of divorce that is scheduled 
to be televised during prime time. 

The Substance Abuse Subcommittee 
designed a pamphlet that instructs attor- 
neys on ways to identify substance abuse 
in cases involving children and how to 
obtain services for those clients. The pam- 
phlet also addresses the type of assistance 
available for adults. Donna Hearn, chair- 
man of the Substance Abuse Subcom- 
mittee, will present a CLE seminar on 
substance abuse at the Bar’s annual meet- 
ing. 

The Guardian Ad Litem Subcommittee 
developed a legislation proposal that pro- 
vides for guardians ad litem in dissolution 
of marriage custody cases. The proposal 
also includes provisions for liability pro- 
tection and compensation for guardians 
ad litem in dissolution of marriage pro- 
ceedings. 

After considerable discussion, the com- 
mittee membership decided it would be 
in the committee’s best interest to focus 
on one main project that all members 
could work on collectively. The members 
agreed to concentrate their efforts on 
developing programs for training guard- 


_ians ad litem for dissolution of marriage 
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cases. The project will include legislation, 
lobbying and training programs. The guard- 
ian ad litem project will be discussed 
more extensively at the annual meeting. 

In addition to their subcommittee activ- 
ities, several committee members travelled 
the state to give speeches on children’s 
rights issues. 

The committee networked with various 
children-related organizations on the state 
and national level to exchange ideas and 
information on conferences and period- 
icals. 

The committee held a luncheon at the 
midyear meeting in Miami to honor Judge 
Hugh S. Glickstein, former chairman of 
the committee. A plaque was presented 
to Judge Glickstein in honor of his achieve- 
ments and guidance as chairman. Judge 
Glickstein continues to be a genuine 
source of inspiration to the committee. 

In closing, I would like to thank all 
of the committee members for their com- 
mitment to help protect Florida’s most 
precious resource — our children. 


NANCY RAINEY PALMER 
Chairman 


Long Range Planning 


The Long Range Planning Committee 
has devoted most of its efforts during 
this fiscal year to three issues: 

A. Should there be separate classes 
of membership based on biography, voca- 
tion, inactivity, or other criteria in The 
Florida Bar? 

B. Should The Florida Bar formally 
direct its attention to methods of improv- 
ing and defining professionalism among 
Florida lawyers? 

C. Should changes be made in the 
methods, procedures, or financing for the 
election of the president of The Florida 
Bar? 

With regard to classes of membership, 
the Long Range Planning Committee 
presented its recommendation to the 
Board of Governors on March 19, 1987. 
The recommendation was that there be 
no separate classes of membership but 
that a member of The Florida Bar should 
be allowed to elect inactive status. The 
Board approved the recommendation of 
the committee. The Board directed that 
a random survey of 5,000 Bar members 
be taken to estimate the percentage who 
might elect the inactive option in order 
to assess the full impact on Bar dues 
income. 

The essence of the Long Range Plan- 


ning Committee recommendation with 
regard to dues was that even inactive 
members ought to pay their share of 
regulating the Bar. 

Three hundred and fifty surveys were 
mailed to Bar leaders asking their opin- 
ions on the topics of presidential elections 
and professionalism. The Long Range Plan- 
ning Committee and Bar staff prepared 
a summary of findings based upon the 
results of this survey for distribution to 
the Board of Governors. 

The Long Range Planning Committee 
also continued to monitor the status of 
the recommendations contained in the 
Long Range Planning Report of 1984. 
Virtually all of these proposals have now 
been activated or, in a few instances, 
rejected by the Board of Governors. The 
membership of the Long Range Planning 
Committee has been: Sidney A. Stubbs, 
Jr., chairman, Bruce R. Jacob, vice chair- 
man, Louie N. Adcock, Frederick J. 
Bosch, Patrick G. Emmanuel, Leonard 
H. Gilbert, Debra Weiss Goodstone, Alan 
D. Gordon, Paul R. Lipton, Robert C. 
Palmer, David H. Pope, Frank R. Pound, 
Gerald F. Richman, James C. Rinaman, 
Jr., and William Trickel, and Joseph J. 
Reiter, ex officio president, The Florida 
Bar, and Ray Ferrero, Jr., ex officio, 
president-elect, The Florida Bar. 


SIDNEY A. STUBBS, JR. 
Chairman 


Marital and Family Law 
Certification 


The Marital and Family Law Certifica- 
tion Committee began the 1986-87 year 
by reviewing its 25 trial requirements and 
clarifying the definitions of “trial” and 
“protracted litigation.” Although the 
number of applications submitted was 
not as great as anticipated, members spent 
a substantial amount of time reviewing 
those received and preparing for the 
March examination. Committee member 
Richard Birnbaum is to be commended 
for an excellent job coordinating and 
finalizing details of this year’s exam. 

Members are currently revising and draft- 
ing continuing legal education policies 
and guidelines. During the past three 
years, courses awarded credit under the 
Designation Plan were awarded equiv- 
alent certification credit. Realizing the 
required CLE should logically be of a 
quality that warrants recognition under 
the certification plan, the committee hopes 
to implement the new standards in the 


near future. 

The committee continues to support 
certification and encourages the Bar to 
emphasize the program and educate the 
public as well as the general Bar member- 
ship of its benefits. 


DAVID LEVIN 
Chairman 


Midyear Meeting 


The Midyear Meeting of The Florida 
Bar was held in Miami at the Omni 
International Hotel from January 21-24, 
1987. The committee met several times 
with its members fulfilling individual assign- 
ments and reporting to the group. For 
the first time in the Midyear Meeting 
Committee history, the Bar obtained spon- 
sors in the amount of $6,013, making 
it a financial success. The sponsors 
included Burdines, Capital Bank, Jordan 
Roberts & Co., Price Waterhouse, Venetia 
Spa and Miami Center. The 23 exhibitors 
who came to show their fine line of 
products and services were pleased at 
the exposure their products received. 

There were 512 Florida Bar members 
registered for the seminars and more 
attended committee and section meetings. 
The all member luncheon was a sellout 
with 500 people and latecomers waiting 
at the door for cancellations. The featured 
luncheon speaker was Gerry Spence, 
famous Wyoming trial attorney. 

This year, all members of the judiciary 
were offered an opportunity to attend 
the meetings and seminars at no cost, 
and as a result their attendance was excel- 
lent. Receptions by sections and commit- 
tees were also well attended and gave 
members an opportunity to meet more 
informally. The committee also gave an 
additional cultural element to the meeting 
with a different view of Miami through 
the “Miami Nice” theme and entertain- 
ment such as the play C.A.T7.S., which 
sold over 160 tickets, and the play “What 
the Butler Saw” at the Coconut Grove 
Playhouse. 

The committee also provided registrants 
with a booklet on all meetings, seminars, 
sponsors, exhibitors, restaurants and night 
life. The success of the midyear meeting 
was as the result of dedicated efforts 
from committee members, section lead- 
ers, sponsors, exhibitors and The Florida 
Bar staff. 


ROBERT N. SECHEN 
Chairman 
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Military Law-Aid 
to Servicemen 


The responsibility of the Military Law- 
Aid to Servicemen Committee is to assist 
members of the military with the delivery 
of legal services to military members and 
their dependents temporarily stationed 
within the State of Florida. It has the 
further responsibility of seeking means 
to increase the cooperation and coordina- 
tion between members of the local bar 
and judge advocates who are stationed 
at Florida military installations. There 
are thousands of Air Force, Navy and 
Coast Guard members with their families 
stationed in Florida. In addition, the 
Department of the Army and the Marine 
Corps have a limited number of its mem- 
bers stationed in Florida with their 
families. The committee’s activities have 
included the following: 


1. Operation Stand-by. This continues 
to provide military attorneys with a 
directory of Florida attorneys who have 
agreed to respond to questions from legal 
assistance officers of contemporary signif- 
icance and importance to them. Marcus 
M. Cornelius III, SJA for the Florida 
National Guard, has assumed responsi- 
bility for this program. 

2. Midyear Seminar. Our midyear sem- 
inar, The Legal Assistance Symposium 
— A Look at Practical Issues for Military 
and Civilian Attorneys, was chaired by 
John Copelan, an Army Reserve major, 
and held January 27. Approximately 100 
active duty and reserve military attorneys, 
along with many Florida Bar members, 
participated in this seminar which covered 
family law, landlord/tenant relations, auto 
negligence, domestic violence, and a panel 
of officers from each service who dis- 
cussed delivery of legal assistance. This 
program was extremely well received and 
evaluated as excellent by attendees. The 
luncheon guest speaker was president- 
elect of The Florida Bar, Ray Ferrero, 
Jr. 

3. Liaison Program. This has been coor- 
dinated by John S. Thornton, Jr. Its 
purpose has been to assign a Florida 
Bar member with the responsibility for 
creating a liaison between The Florida 
Bar and the staff judge advocate of every 
military installation within Florida. Cur- 
rently, a member of the Bar has been 
assigned to every geographical area within 
the state in which legal assistance offices 
are located. 

4. Florida Law Brochures. Frank 


Kriedler has been responsible for assuring 
that every legal assistance office is aware 
of the availability and distribution of bro- 
chures on matters relating to Florida law 
which are currently published by The 
Florida Bar. We have also circulated pub- 
lication lists from the Florida Department 
of Agriculture and Consumer Services, 
so that all legal offices can be aware 
of the availability of these materials. 

5. Legal Assistance Guide. The commit- 
tee has prepared for publication a legal 
assistance guide for consumers to be 
distributed through all legal assistance 
offices. In addition a revision of the CLE 
training manual’s section for military ser- 
vice members has been completed. 

6. Newsletter. Vice chairman, Cole 
Jeffries, Jr., has been responsible for the 
preparation of the committee’s newsletter. 
It is distributed to all base legal offices, 
providing brief summaries of recently 
enacted statutes and other articles of con- 
temporary significance to military attor- 
neys. 

During the past year, the members of 
the Military Law-Aid to Servicemen Com- 
mittee have devoted a great deal of effort 
to assuring that military attorneys who 
are stationed temporarily within the State 
of Florida are adequately prepared to 
deliver legal services to the members of 
the military. All of the members of this 
committee have reason to be proud of 
its accomplishments. I want to commend 
Peggy Griffin, our Florida Bar staff 
coordinator, for the outstanding job she 
did in coordinating our committee. 


DAVID H. BLUDWORTH 
Chairman 


Out-of-State Practitioner 


The Out-of-State Practitioner Com- 
mittee is ending its third year as a stand- 
ing committee of The Florida Bar. Its 
activities reflect a growing maturity and 
greater familiarity with the committee pro- 
cess resulting in increasingly more mean- 
ingful input into the operations of The 
Florida Bar. 

Attendance at our meetings continues 
in the 15-20 person range, and our meet- 
ings are well attended by the leadership 
of The Florida Bar, including the pres- 
ident, president-elect, the president-elect 
designate, the two out-of-state members 
of the Board of Governors (Ed Marger 
and Tom Benham) and other Bar leaders 
— all of whom recognize the communica- 
tions focal point provided by our commit- 


tee with respect of the out-of-state 
members of The Florida Bar. We appre- 
ciate the interest and support from Pres- 
ident Joe Reiter, President-elect Ray 
Ferrero, Jr., and president-elect designate 
and liaison to the Out-of-State Practi- 
tioner Committee, Rutledge Liles, before 
the Board of Governors on behalf of 
out-of-staters. 

During the year the committee partici- 
pated in the development and presenta- 
tion to the Supreme Court of the continu- 
ing legal education requirement (CLER), 
which was recently adopted by the 
Supreme Court, with certain changes, 
likely to become effective January 1, 1988. 
Ed Marger and Tom Benham were instru- 
mental in helping out-of-staters to obtain 
liberal provisions for complying with, and 
for obtaining exemptions from, the require- 
ments of CLER. 

In February 1987, there were 9,777 
out-of-state members of The Florida Bar 
or approximately 25. percent of the total 
membership. A petition was filed with 
the Supreme Court requesting a reap- 
portionment of the Board of Governors 
on a one-man, one-vote basis. Assuming 
the present Board makeup of 42 gov- 
ernors, out-of-staters might be expected 
to hold 10 seats on the Board of Gov- 
ernors. Your committee determined to 
cooperate with the Board of Governors 
in preparing a response to. the petition 
jointly with The Florida Bar which, in 
part, included seeking additional repre- 
sentation for out-of-staters. The commit- 
tee recognized that out-of-staters generally 
had less direct contact with the day-to- 
day activities of The Florida Bar than 
do in-staters and, therefore, lobbied for 
five seats on the Board of Governors. 
A compromise agreement was reached 
to recommend to the Supreme Court three 
out-of-stater seats on the Board of Gov- 
ernors at this time, with the committee’s 
intention to revisit the issue again as 
appropriate in the future. 

The Board of Governors voted. in favor 
of the additional seats for out-of-staters 
on the Board of Governors, which will 
become a part of the Bar’s response to 
the petition in the Supreme Court. Signif- 
icantly, the committee and the out-of- 
state representatives on the Board of Gov- 
ernors, Ed Marger and Tom Benham, 
arrived at a consensus and worked 
together to help accomplish this result. 
This undertaking foreshadows a newly- 
recognized role for our committee in com- 
municating with, and providing insights 
to, the out-of-state representatives to the 
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Board of Governors. Hopefully, the com- 
mittee will become a breeding ground 
for future representatives to the Board 
of Governors, and the synergy that devel- 
ops between the committee and the Board 
members will improve the overall repre- 
sentation of the constituency of this com- 
mittee. To this end, we report that the 
outgoing chairman of this committee was 
elected to succeed Ed. Marger on the 
Board of Governors, which may be the 
first step in establishing a trend. 

Another project initiated during the 
year was to establish liaisons: with all 
the other sections and committees of The 
Florida Bar, either by having out-of- 
staters appointed to those bodies or by 
requesting copies of their minutes in order 
to monitor section and committee activ- 
ities for potential impact on out-of-staters. 
In this manner, our committee may 
become aware of, and have impact on, 
matters affecting out-of-staters before such 
issues reach the floor of the Board of 
Governors. Our intent is to develop fully 
the role of our committee as a commu- 
nicator on behalf of the interests of the 
out-of-state members of The Florida Bar. 
Also in this regard, we are working on 
establishing a regular column in The 
Florida Bar News as a means of commu- 
nicating with our members. 

Other significant projects for our com- 
mittee included: continuing to work on 
the out-of-state practitioner attitude 
survey; the conclusion of a study which 
recommended against seeking division 
status as opposed to committee status 
at this time; discussions with the Real 
Property, Probate and Trust Law Section 
regarding the use of out-of-staters as per- 
sonal representatives; the preparation and 
submission of input into President-elect 
Ferrero’s Oversight for the 90’s Commit- 
tee; input into mandatory bridge-the-gap; 
and liaison with the Long Range Commit- 
tee and the Board of Governors regarding 
the important question of alternative mem- 
bership status not only for out-of-staters 
but also for other members of The Florida 
Bar. 

In summary the committee is alive and 
well and is earning the respect of the 
Board of Governors and other activities 
within the Bar through the hard work 
and dedicated efforts of the members: 
of the committee, and it is involving itself 
in an ever increasing network of interest- 
ing and important issues. The task remains 
to recruit more out-of-state members into 
becoming involved in the meaningful and 
informative issues which affect out-of- 


staters directly and comprise the subject 
matter of our committee activities now 
and in the future. 


WILLIAM L. GUZZETTI 
Chairman 


Prepaid Legal Services 


The Prepaid Legal Services Committee 
has continued to have the primary goal 
of promoting the concept of group and 
prepaid legal services, including legal insur- 
ance. During the past year, the bulk of 
the committee’s activities has focused in 
this area. Increasingly, the committee is 
involved in coordinating with the Florida 
Department of Insurance in the regula- 
tion of legal insurance and noninsurance 
prepaid plans. Lines of communication 
between the Bar staff and the staff of 
the Department of Insurance have been 
very open, with the result that regulation 
in this area has been efficient and condu- 
cive to an atmosphere promoting prepaid 
legal services. 


The committee has not undertaken any 
new projects during the year, but has 
continued to work on projects from past 
years. The information package available 
to persons interested in establishing plans 
has been streamlined. The committee con- 
tinues to develop a model plan for 
prospective plan sponsors. It is antici- 
pated that the model plan will be continu- 
ally revised, so that it remains current. 


The committee has continued to work 
on public information matters with mem- 
bers of the Bar staff and members of 
the committee serving as speakers on pre- 
paid legal services topics and generally 
being available to the media to provide 
information on the topic. Members of 
the committee are working on a feature 
article for The Florida Bar Journal. 


The committee continues to review plan 
proposals and to advise on the operation 
of plans. The liberalization of regulation 
of legal insurance and the growing famil- 
iarity of the public and the Bar with 
legal insurance appears to have had a 
significant contribution in a reduction 
in the number of plan proposals brought 
before the committee. In many respects, 
this is an indication of the success of 
the committee in accomplishing the goal 
of promoting affordable legal services 
through the prepaid/ group concept. 


MICHAEL P. McMAHON 
Chairman 


Public Relations 


One of the primary goals of the Public 
Relations Committee for 1986-1987 was 
to secure better coverage in the television 
media for the activities of The Florida 
Bar. Early in the year, we were able to 
obtain, at no cost to The Florida Bar, 
a series of three anti-crack cocaine TV 
spots which had been produced by 
Caraway Kemp Communications, an ad- 
vertising and public relations agency. 
These public service announcements were 
disseminated to television stations across 
Florida with the logo of The Florida 
Bar and the announcement “a public ser- 
vice message from the lawyers of Florida.” 

In connection with the campaign, we 
also developed a series of posters for 
use in the schools and a speakers’ pro- 
gram. All of this was done for approxi- 
mately $13,000, the cost of dissemination. 
The production cost of the TV an- 
nouncements alone was approximately 
$150,000, which was assumed by Caraway 
Kemp. The Florida Bar also acted as a 
principal in making this campaign avail- 
able to other state bar organizations. 

We undertook an extensive program 
of advising the public, through press 
releases to the newspapers and television 
announcements, of the workings and 
awards of the Clients’ Security Fund Com- 
mittee, and the fact that the lawyers of 
Florida were making good the losses suf- 
fered by clients as a result of a few dishon- 
est attorneys. We have been particularly 
successful in securing news coverage across 
the state which has been very beneficial, 
and it has often been pointed out that 
only the legal profession has such a pro- 
gram. 

From the standpoint of establishing 
a viable network for contacting and react- 
ing to the media, we designated spokes- 
persons from the Board of Governors 
in each of the television market areas 
around the state. This has enabled us 
to provide quick local contact with the 
media .on breaking news involving the 
Bar and lawyers, as well as providing 
persons the media can contact for respon- 
ses on legal topics. In conjunction with 
this program, we undertook a training 
program entitled “How to Speak TV” 
in which our spokespersons were trained 
by a media professional in the art of 
responding to news reporters, appearing 
on talk shows and issuing press releases. 
We have also developed position papers 
and backup materials for the spokesperson 
network to keep them up to date on 


factual information and official Bar posi- 
tions on breaking issues. 

During the year, it became apparent 
that the Bar would best be served in 
our public relations program through the 
services of a skilled professional public 
relations agency. After reviewing the qual- 
ifications of various agencies in the state, 
the Public Relations Committee selected 
Caraway Kemp Communications as the 
best qualified, and this was approved by 
the Board of Governors. Through this 
agency, we are able to secure the purchase 
of air time for our program materials, 
creative development and input for our 
public relations programs and an effective 
voice in dealing with the local television 
stations when we wish to be heard. 

Finally, we are currently undertaking 
a joint program with the Florida Medical 
Association in a drug and alcohol abuse 
campaign aimed primarily at parents to 
assist them in dealing with the drug prob- 
lems they encounter with their children. 
The Florida Medical Association and The 
Florida Bar are working closely in this 
program, both as to input and financing. 
We have found that this is serving as a 
excellent meetingground, both in the cre- 
ation of a more harmonious relationship 
between the professions and in addressing 
a serious social problem. This program 
is currently in the developmental stage 
with the Public Relations Committee and 
staff of The Florida Bar, the Florida 
Medical Association and the creative depart- 
ment of Caraway Kemp Communications. 
We anticipate bringing the program out 
within the next several months with tele- 
vision public service announcement, a 1- 
800 information number, a public service 
network program, brochures and a speak- 
ers’ bureau. 


EDWARD A. WHITE 
Chairman 


Professional Ethics 


1986-1987 was a year of many changes 
which affected the Professional Ethics 
Committee. First, the Code of Profes- 
sional Responsibility was significantly 
changed requiring in many cases a second 
look at opinions adopted by this commit- 
tee in years past. The Florida Legislature 
added to the work with the sweeping 
changes in medical malpractice as well 
as in every other area of tort law. Finally, 
the Supreme Court came through with 
a ruling governing contingency fee con- 
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tracts between trial lawyers and their 
clients. 

As a result, the number of inquiries 
to The Florida Bar staff has significantly 
increased. Most opinions are rendered 
by our committee after a member of 
The Florida Bar inquires from one of 
the staff attorneys of the ethical effect 
of action which has occurred or which 
may occur. If the inquiry is in writing, 
the response is likewise in writing. Such 
staff opinions are then reviewed by the 
chairman and co-chairpeople of the com- 
mittee. If the questions and responses 
seem to be recurring, or if they are unique 
due to a change in the law or in appellate 
opinion, the response is brought before 
the full committee for deliberation. After 
the committee has reviewed a staff opin- 
ion, the opinion is either adopted, 
amended or revised. It is next published 
in The Florida Bar News and then may 
be challenged by any member of the Bar. 
If it is challenged, it is reconsidered by 
the committee. If no changes are made, 
any member of the Bar may petition 
the Board of Governors to reconsider. 

The staff presently renders approxi- 
mately 200 oral opinions per week. The 
written opinions will number about 600 
this year. 

We feel that the committee has con- 
tributed to The Florida Bar, the legal 
profession and the public by assisting 
in the maintenance of high ethical 
standards of the profession. This is done 
with a minimal budget of $500 per year. 
The money is primarily spent on provid- 
ing members of the committee with the 
information necessary to make informed 
deliberations. 

Although most of the opinions which 
have been adopted have raised little fan- 
fare after being published, such is not 
always the case. Opinion 86-6 is one which 
will have a significant impact on people 
practicing in the field of medical negli- 
gence. The committee received an inquiry 
as to the ethical considerations to be 
given when an attorney is hired to repre- 
sent a doctor who does not want to 
settle a malpractice claim. A new problem 
arises inasmuch as the Florida Legislature 
has changed laws, so that a doctor who 
is successfully sued three times within 
five years may lose his license after proce- 
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dures are brought against him by the 
Department of Professional Regulation. 
Notwithstanding, the legislature also made 
it possible for the doctor’s insurer to 
settle the claim contrary to the doctor’s 
wishes. The question then centers around 
how the defense lawyer can both repre- 
sent the doctor and negotiate for the 
insurance company or even give the insur- 
ance company advice as to whether it 
should negotiate. 

The committee has been inundated with 
questions regarding the contingency fee 
contracts mandated by the Supreme 
Court. For example, we are presently 
grappling with the problems which arise 
when a person signs a contingency fee 
contract with an out-of-state lawyer if 
such contract does not comport with the 
Florida Supreme Court’s directions. The 
problem arises when the out-of-state 
lawyer associates or refers the case to 
a Florida lawyer. It is anticipated that 
several opinions will be published within 
the next months in that new area of 
consideration. 

We undertook this year to reconsider 
numerous obsolete opinions. Former pub- 
lications have provided literally dozens 
of opinions which needed to be weeded. 
After a great deal of effort from the 
committee and staff, we believe that most, 
if not all, such opinions have been voided. 
As one might guess, the majority of those 
opinions which are now rejected are in 
the area of advertising and solicitation. 

In order to accomplish that which we 
have this year, the number of meetings 
has increased from two during 1985-1986 
to six this year. Committee members have 
met throughout the state at their own 
expense in both time and money in order 
to meet the responsibility. 

For the future, we hope to establish 
a better liaison in the area of continuing 
legal education. We also feel that con- 
sideration should be given to the creation 
of a speakers’ bureau. 

Substantial progress has been made 
in many areas. It is the purpose of the 
Professional Ethics Committee to keep 
the Bar updated concerning matters of 
ethics and professional propriety. With 
the changes presently underway, we antic- 
ipate that this committee will continue 
to be a working committee with dedicated 
members willing to accommodate their 
schedules in service of The Florida Bar and 
the public. 


Tyriz W. Boyer 
Chairman 


78 THE FLORIDA BAR JOURNAL/JUNE 1987 


Professional Stress 


The Professional Stress Committee has 
been active this past year in continuing 
to fulfill our commitment to assist Bar 
members who are experiencing stress 
whether temporary, acute or chronic. 


We presented three seminars which were 
highly rated by attendees. Bill Hertan, 
Jr., from Dynamic Resource Develop- 
ment, spoke in Fort Lauderdale on 
November 13, and in Orlando, November 
14, covering basic stress management tech- 
niques. At the midyear meeting, January 
23, Robert Willix, M.D., cardiovascular 
surgeon and expert in preventive medicine, 
focused on nutrition and exercise, while 
William Grady Ryan, Ph.D., clinical psy- 
chologist, emphasized the dangers of 
excess, particularly in the area of alcohol. 
On February 24, J. Dan Mathein from 
Illinois spoke to a Miami audience about 
a balanced approach to stress manage- 
ment, emphasizing techniques to deal with 
day-to-day stressors in life. Because of 
the enthusiastic response to his presenta- 
tion, our committee invited Mr. Mathein 
to present another seminar at our annual 
meeting in June in Orlando. 


The committee also began an ambitious 
model project this year patterned after 
the self-help group concept, whereby attor- 
neys experiencing unmanageable stress in 
their lives can meet weekly in small groups 
with other attorneys to discuss problems 
common to all of us. Our plan is to 
locate groups throughout the state with 
committee members acting as the refer- 
ence point, disseminating referral informa- 
tion as needed. We are also looking into 
the possibility of a “hotline” for stressed- 
out Bar members who need to talk to 
a fellow attorney. 


We are also developing a list of local 
resources related to stress management, 
and we are seeking to develop local level 
awareness about stress and its effects upon 
Bar members. Allan McPeak, a commit- 
tee member, has developed a survey which 
he is planning to send out to a random 
sampling of attorneys, and his survey 
analysis may assist us in pinpointing the 
best strategies for assisting our members. 

We remain committed to our purpose 
of educating and assisting members of 
the Bar to better manage the stress that 
we must all inevitably deal with and accept 
as part of daily living. 


NANCY RYAN 
Chairman 


Relations Between The 
Florida Bar and the 
Florida Institute of 
Certified Public 
Accountants 


Unfortunately, the Committee on Rela- 
tions between The Florida Bar and the 
Florida Institute of Certified Public 
Accountants met only one time during 
the year. The adoption of the Tax Reform 
Act of 1986 and the related provisions 
which accelerated the desire to complete 
property transactions and corporate liquida- 
tions prior to December 31, 1986, placed 
a heavy burden on practitioners which 
took away from the time which could 
have been devoted to the committee. 

During its one meeting, the committee 
indicated a desire to have a joint social/ 
educational reception attended by mem- 
bers of both professions, with several 
short presentations on matters of mutual 
benefit and interest, followed by a recep- 
tion for members of the two professions 
to become better acquainted and give 
the support that each can give to the 
other. It is hoped that this program will 
be instituted in the next year. 


STUART H. ALTMAN 
Chairman 


Rules of Judicial 
Administration 


The 1986-87 Florida Bar year is the 
third year in the four-year cycle and marks 
the last year in which proposed amend- 
ments can be submitted and considered. 
All proposals will be presented to the 
committee at the annual meeting in June 
1987 in Orlando. Following the final con- 
sideration and vote, the proposed rules 
changes will be submitted to the Board 
of Governors by September 1, 1987. 

Many proposed rules changes are being 
considered at the present time. They 
include: 

1. An amendment to Rule 2.060(h) requir- 
ing notice be given to the client in those 
insiances involving a substitution of coun- 
sel. This would require the client to con- 
sent to the substitution and sign an 
appropriate authorization. 

2. Consideration of utilization of letter- 
sized paper in all pleadings. 

3. Amendments requiring placing a page 
number on each page of a pleading. 


4. Prohibiting use of fictitious names, 
photographs, logos or similar features 
on pages of pleadings. 

5. Use of attorney’s numbers on plead- 
ings. 

Additionally, the committee began a 
review of the time standards contained 
in Rule 2.050 as ordered by the Supreme 
Court in its opinion adopting the time 
standards on May 14, 1986. The commit- 
tee will continue to monitor the effect 
of the rule. 

The Supreme Court ruled on two rec- 
ommended changes that had been admit- 
ted on a expedited basis. The court 
declined to require the retention of misde- 
meanor records for more than five years. 
The court did grant a rule change that 
permitted county judges to participate 
in the selection of the court executive 
assistant and setting of court reporter 
fees. 


STEPHEN A. RAPPENECKER 
Chairman 


Small Claims Rules 


Several meetings throughout the year 
of the Small Claims Rules Committee 
have resulted in the approval by the com- 
mittee of several important refinements 
and additions to the Small Claims Rules. 

First, the committee approved the fol- 
lowing expansion of Rule 7.090(b) relat- 
ing to the pretrial conference: 


7.090(b) PRETRIAL CONFERENCE 


At the Pretrial Conference, -elt-matters 
specified_in—Rule- £200(a} Florida-Rules of 
Givit-Precedure the following matters shall 
be considered: 

(1) the simplification of issues; 

(2) the necessity or desirability of amend- 
ments to the pleadings; 

(3) the possibility of obtaining admissions 
of fact and of documents that will avoid unnec- 
essary proof; 

(4) the limitation of the number of witnesses; 

(5) the possibilities of settlement; and 

(6) such other matters as the Court in its 
discretion deems necessary. 


Second, the committee approved expand- 
ing the scope of the Small Claims Rules 
from $2,500 to $5,000 exclusive of costs, 
interest and attorneys’ fees. The factors 
persuasive to the decision were the small 
percentage of civil cases filed in the county 
court to which the Rules of Civil Proce- 
dure apply, 12.8 percent in 1985 and 
11.9 percent in 1986; the small number 
of civil jury trials held in county court; 
and the advantages of uniform procedure 
in handling civil cases in the county court. 


THE FLORIDA BAR JOURNAL/JUNE 1987 79 


Third, the committee approved adding 
to the venue notice required in Rule 7.060 
the following sentence: “In an action for 
money due, if there is no agreement as 
to where suit may be filed, proper venue 
lies in the county where payment is to 
be made.” 

Fourth, a proposal to add a provision 
to Rule 7.050 regarding replevin cases 
to which the Small Claims Rules are 
applicable was approved as follows: 


(e) REPLEVIN. In those Replevin cases 
to which the Small Claims Rules are applicable, 
the Clerk of the County Court shall set the 
hearing required by Section 78.065(2)(a), 
Florida Statutes (Pre-Judgment Replevin Order 
to Show Cause Hearings) and Rule 7.050(d), 
Small Claims Rules (Pre-Trial Conferences) at 
the same time. 

Fifth, the committee approved Rule 
7.090(a) to provide for the waiver of appear- 
ance at the pretrial conference where both 
parties are represented by an attorney 
and a written waiver is signed by all 
parties and presented to the court prior 
to the pretrial conference. The proposed 
rule reads as follows: 


RULE 7.909(a) 

(a) WAIVER OF APPEARANCE AT PRE- 
TRIAL CONFERENCE. Parties represented 
by counsel may agree to waive personal appear- 
ance at the initial Pre-Trial Conference, if a 
written agreement of waiver signed by all attor- 
neys is presented to the Court prior to or 
at the Pre-Trial Conference. Said agreement 
shall contain a short statement of the disputed 
issues of fact and/or law, the number of wit- 
nesses expected to testify, an estimate of the 
time needed to try the case and any stipulations 
of fact. The Court shall forthwith set the case 
for trial within the time prescribed by these 
rules. 

The Committee invites members of the 
Bar to propose amendments and addi- 
tions to the Small Claims Rules to meet 
their intended purpose, i.e., “to imple- 
ment the simple, speedy and expensive 
trial of actions at law in County Courts.” 


PAUL S. ELLIOTT 
Chairman 


Student Education and 
Admission to the Bar 


This has been a year of growth and 
accomplishment for the Student Educa- 
tion and Admission to the Bar Commit- 
tee. The committee is proud to have 
resurrected the academic conclave. 

Holding an academic conclave is partic- 
ularly significant to this writer, as it was 
my father, Burton Young, who, as pres- 


ident of The Florida Bar held the first 
conclave in 1970. 

The topic for the conclave will be lawyer 
competency. Professor Ann Spitzer, the 
immediate past chairman of the commit- 
tee, authored the report on clinical educa- 
tion in Florida’s law schools. The Spitzer 
report is an exhaustive description of 
the necessity of clinical education in 
Florida’s law schools. This topic is partic- 
ularly germane as the issue of lawyer 
competence is on the mind of many law- 
yers and nonlawyers alike. Specifically, 
there are concerns about the quality of 
the recent law school graduate who goes 
into practice right after law school. 

The committee was concerned with 
the quality of our profession, so it was 
decided that in order to begin to address 
this problem properly, the Spitzer report 
will be the basis of discussion at the 
conclave. 

Along with clinical education as a 
means of improving lawyer competence, 
the committee is also looking at the pos- 
sibility of adding a requirement of an 
internship prior to being admitted to the 
Bar. Committee vice chairman Larry 
Coleman has undertaken the responsibil- 
ity of surveying various legal institutions 
and systems both here and abroad. Mr. 
Coleman is gathering data to disseminate 
to the committee and the committee will 
in turn make a formal finding to the 
Board of Governors. 

Adding a fourth year of law school 
in order to effectuate an internship pro- 
gram has been suggested. Admittedly, it 
is quite a controversial proposal, but more 
study needs to be done and input from 
The Bar will be sought before a final 
decision is made. 

A major area of concern that the com- 
mittee had was with the Florida Board 
of Bar Examiners. A perception that 
exists, which is inaccurate, is that The 
Florida Bar and the Board of Bar 
Examiners are all under one tent. The 
Board of Bar Examiners is a distinct 
and separate organization. 

The committee has undertaken to study 
the workings of the Board of Bar Ex- 
aminers because many newly admitted 
members hold negative feelings against 
the Bar because of experiences with the 
Board of Bar Examiners. Because this 
is a sensitive area, the committee is await- 
ing guidance on the limits of the commit- 
tee’s jurisdiction. 

The Student Education and Admission 
to the Bar Committee has been productive. 
The topics discussed are controversial and 


will require input from all members of 
the Bar. The committee welcomes all of 
the members of The Florida Bar to voice 
their opinions. I owe a great deal to 
members of my committee, who have 
worked so hard in making this a year 
of accomplishment. 


DAVID H. YOUNG 
Chairman 


Tax Certification 


The Tax Certification Committee has 
responsibility for administering the tax 
certification plan. 

As in the past, the committee processed 
applications and provided an examina- 
tion for new applicants for tax certifica- 
tion. The need for a fair, in-depth analysis 
of each application requires each member 
of the committee to spend substantial 
time in the application process and in 
examination preparation and grading. 

The committee also spent considerable 
time reviewing CLE requests from cer- 
tified lawyers as well as from applicants. 
Each of the 300 plus certified tax lawyers 
is required to complete 30 hours of 
advanced CLE a year on the average; 
the requests, therefore, are numerous and 
varied. 

Unfortunately, the number of applicants 
for tax certification has not been as large 
as hoped. The committee continues to 
believe that certification, including tax 
certification, can be beneficial to the Bar 
and the public. The purpose of certifica- 
tion is not to benefit participants econom- 
ically; the purpose of certification is to 
identify lawyers who devote substantial 
time and effort to a particular field of 
the law and demonstrate some compe- 
tence in that field. This should provide 
the public with guidance should the public 
choose to seek that guidance in selecting 
lawyers. It is hoped that the Bar will 
emphasize the certification programs and 
provide appropriate support. 


ALBERT C. O’NEILL, JR. 
Chairman 


Unlicensed Practice 
of Law 


This has been a year of implementing 
the policy changes reflected in the new 
Rules Regulating The Florida Bar. 

The UPL Committee organized and 
gave two institutes for its circuit commit- 
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tee chairmen and members to explain 
the newly rewritten Ch. 10, Rules Govern- 
ing the Investigation and Prosecution of 
the Unlicensed Practice of Law. One of 
the most significant new rules directs the 
committee to issue advisory opinions to 
members of the public with questions 
on proposed conduct which may consti- 
tute unlicensed practice of law. The com- 
mittee held its first public hearing pursuant 
to those rules in April 1987, apd is cur- 
rently considering issuing its first advisory 
opinion. 

The new rules also direct that circuit 
UPL committees appoint nonlawyer mem- 
bers, which has been completed by most 
of the circuit committees. 

Last year, our committee recommend- 
ed, and the Board of Governors approved, 
establishing an additional circuit commit- 
tee in the 11th Judicial Circuit to investi- 
gate unlicensed practice of law by unli- 
censed immigration practitioners. That com- 
mittee has been established and has begun 
more than 40 investigations. 

The UPL Committee receives approxi- 
mately 250 complaints or referrals each 
year. Ninety-five percent of the referrals 
are assigned to one of the 28 circuit 
UPL committees for investigation. Rec- 
ommendations for disposition are made 
from the circuit committees to the stand- 
ing committee on UPL. Recommenda- 
tions for litigation approved by the 
standing committee are then presented 
to the Board of Governors for approval 
prior to filing a petition with the Supreme 
Court of Florida. We average 16-20 pend- 
ing cases at any one time. 

The Board of Governors recently estab- 
lished the UPL/ Access Joint Committee 
to coordinate the activities of the UPL 
Committee with the subcommittee of the 
Board of Governors on access to legal 
services. This joint committee has made 
recommendations to the Board of Gov- 
ernors for several initiatives which would 
expand access to legal services without 
diluting the prohibition on unlicensed prac- 
tice of law. 

Our committee has targeted as its most 
significant goal this year improving the 
process of investigating UPL complaints, 
while reducing the length of time it takes 
for the circuit committees to investigate 
and recommend disposition of all com- 
plaints of unlicensed practice of law. We 
have already seen significant improve- 
ment in this area and intend to continue 
the process of upgrading investigations 
and accelerating their completion. 

The. UPL Committee performs one of 


the same functions regarding nonlawyers 
as the grievance committee and Board 
of Bar Examiners perform for members 
of the Bar and candidates for admission 
to the Bar — assuring that members 
of the public will not be victimized by 
consumer fraud which would otherwise 
cause great public harm. 


ROBERT M. SONDAK 
Chairman 


Voluntary Bar Association 
Liaison 

The 1986-87 Voluntary Bar Liaison Com- 
mittee completed a number of projects 
of assistance to, and in support of, local 
and voluntary bar associations. They 
included: 

@ The Voluntary Bar Visitation Pro- 
gram held throughout the year. With 
assistance from The Florida Bar’s volun- 
tary bar liaison representative and the 
support of President Joe Reiter, the com- 
mittee supported renewed bar visitation 
programs throughout the state. Area bar 
leaders’ luncheons were held with Mr. 
Reiter which furthered a committee goal 
of making bar leaders’ grassroots views 
known to Florida Bar officials. Luncheon 
meetings were held in Ft. Myers/ Naples, 
Miami, Orlando, Jacksonville and the 
Tampa/St. Petersburg/Clearwater areas. 
Committee members attended the lun- 
cheons when held in their area. 

@ The Voluntary Bar Leaders’ Confer- 
ence held May 7-8. Offered jointly with 
the Florida Council of Bar Association 
Presidents, this annual leadership training 
institute was specifically designed this year 
to encourage local bar leaders’ input on 
important issues facing the Bar and the 
legal profession. A series of media and 
public relations workshops were also 
focuses for the 1987 conference. 

@ “Bar-to-Bar Briefs,” a newsletter to 
voluntary bar associations throughout the 
state, received committee support. Begun 
in 1987, the newsletter is a publication 
of the Bar’s public information and bar 
services department, but receives input 
and support from committee members. 

@ The Voluntary Bar Spotlight Page 
was a new project receiving committee 
support. The “Spotlight Page” appears 
in The Florida Bar Journal and highlights 
‘worthy projects/programs of voluntary 

. bar associations to the more than 42,000 
Journal subscribers. The page will be lam- 
inated and presented to the bar associa- 
tion submitting each article. 


®@ The Awards of Merit and Law Week 
Awards Program were discontinued begin- 
ning in 1987 following more than a year 
of discussion and study by the committee. 
Mailouts and telephone polls were con- 
ducted to determine the effectiveness of 
the programs. Each time the studies 
showed the programs were not cost 
effective and were not achieving their 
stated purpose. Committee members 
elected to replace the awards of merit 
and Law Week awards with support for 
the Voluntary Bar Spotlight Page. 

® Active assistance to The Florida Bar 
in securing volunteer lawyers to serve 
as speakers to civic groups in the anti- 
drug campaign being sponsored by The 
Florida Bar and the Florida Medical Asso- 
ciation. 

@ Appointment of the Law Week chair- 
man and assistance to and cooperation 
with the Law Week Committee, which 
this year worked very closely with the 
U.S. Constitution Bicentennial Commis- 
sion of Florida, chaired by Supreme Court 
Justice Ben Overton. 

@ Plans for an annual dinner honoring 
outgoing presidents of local bar associa- 
tions are underway. 

Through all of these programs, the 
Voluntary Bar Association Liaison Com- 
mittee has continued its efforts to assist 
voluntary bar associations in developing 
successful projects and training members 
for service. 


This 


DEBRA WEISS GOODSTONE 
Chairman 


University Microfilms 
International 


Workers’ Compensation 
Rules 


Please send additional information 


At the 1985 midyear meeting, the Work- for 
ers’ Compensation Rules Committee cre- | Name 
ated a drafting committee to revise and 
supplement the Rules of Practice and | '"stitution 
Procedure and to draft forms to accom- | street 
pany these rules. 
Throughout 1986-1987 the drafting com- | City 
mittee has prepared the proposed revisi- State Zip 


ons. A copy of the revisions is to be 
published in the March/April issue of 
the News and Four Forty Report. The 


300 North Zeeb Road 30-32 Mortimer Street 


drafting committee will be submitting the - ‘Arbor, Mi. 48106 London WIN 7RA 
seventh working draft for the approval USA. England 


of the committee at the 1987 annual con- 
vention and, if necessary, will meet in 
August to submit the final proposals to 
the Board of Governors for their approval 
by September 1, 1987. 


NANCY L. CAVEY 
Chairman 
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Is available 
in microform. 
mo 
: 


Not Anymore! 


Let Empire give you efficiency and class all in one. 


PIRE 


CORPORATE KIT COMPANY 


CALL US NOW AT 
1-800-432-3028! 


Profit 


Corporate Kits 


$34.00 


Non Profit 
$41.00 


Here’s the Corporate Kit you’ve 
waited for! Including first 

annual shareholder minutes 
deluxe padded gold silk- 
screened three ring binder and 
slip box, printed minutes and 
bylaws. With CHECKLIST, 
INSTRUCTIONS, WORKSHEETS 
AND POCKET SEAL that fits 

in kit plus: 


20 lithographed imprinted and 
numbered stock certificates on 
parch text. State report to 
determine unemployment 
status, foot-noted and indexed 
minutes with subchapter “S”, 
IRC Plan 1244, IRC Election for 
248 and Indemnification 
n, 


Written statement to organize 
corporation in lieu of minutes 
and bylaws printed typewriter 
print and spacing to match 
your insertions. Plus: 

Federal application for Tax ID 
Federal Form 2553 for plan 1244 
State application for State Tax ID 
Memo pad with each kit 
Pre-addressed printed 
envelopes for these forms. 


Corporate, Notary Personal and Custom Seals 


We manufacture all types and sizes of seals 
and stationery embossers which are 
completely guaranteed for life of ownership. 


Call for instant quotes on: 


Corporate Seals 


Stationery Embossers 
Notary Seals 
Custom Seals 


Certificate of Good Standing/Corporate Name Reservation 


Price includes all fees. 


We'll obtain either a certificate of good standing or file a corporate name reservation the same 
day the order is placed before 3:00 p.m. Non quicker or more efficient — the Empire Method. 


Quick File 


Starting at $12.50 
Starting at $54.00 
Starting at $24.00 
Starting at $12.00 
Starting at $13.50 


Logo Seals 


Dade — Broward only. All other areas CALL FOR DETAILS. 


We'll pick up and hand file your Articles of Incorporation as prepared by your office and signed 
by your clients with the Secretary of State. 


$13.00 


$8.00 


You're saving mailing costs, postal and processing delays completing both the filing and 

ordering of the corporate kit in a single step ... That way you'll receive your articles, charter 
number and corporate kit the next day and you'll have no need to change the 
registered agent or director or wait to order your corporate kit. Ease and service - the Empire Method. 


Quick Corp." 


We hand file Articles of Incorporation, this includes preparation of articles and return to 
attorney of certified copies with charter number including date and time of filing. 
easy, — and exclusive — the Empire Method. 
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Trial Lawyers’ Forum 


Econometric Forecasting of Lost Profits: 
Using High Technology to Compute 


Commercial Damages 


by Glen A. Stankee 


Whether the plaintiff’s claim is based 
on the defendant’s breach of contract, 
unfair trade practices, trade secret viola- 
tions, patent infringement or other 
theory, he may be entitled to compensa- 
tion for lost profits. Those damages 
will equal the discounted net present 
value of the differences between the 
plaintiff’s actual profits in subsequent 
periods! and what the plaintiff’s profits 
would have been if it were not for the 
defendant’s conduct. While any pre- 
diction of “what would have been” is 
inherently speculative, modern economet- 
ric methods? substantially increase reli- 
ability through the use of complicated 
mathematical formulas. With today’s 
micro-computer software programs to 
do the computations, access to these 
sophisticated methods is readily avail- 
able. 

The attorney’s goal in a lost profits 
case is not to predict the future with 
certainty, but to lend credibility to his 
forecasts while discrediting those of the 
opponent. The econometric methods and 
computer programs are simply tools for 
making the most persuasive presenta- 
tion. 

Econometrics is a science, the applica- 
tion of which lends itself to a diversity 
of results, interpretations and conclusions. 
There is no simple recipe or formula 
for predicting the future. Because of the 
technical knowledge required, the attor- 
ney generally engages an expert in a 
lost profits case, whether he represents 
the plaintiff or the defendant.3 Over- 
reliance on the expert, however, is a 
pitfall that must be avoided. In order 
to cross examine effectively the oppo- 
nent’s expert, the attorney must be able 
to evaluate and expose the weaknesses 
of the methods he has relied upon. The 
application of the method and the inter- 
pretation of the results are frequently 


vulnerable to attack by an attorney with 
a good quantitative background. 


Proof of Lost Profits 

Although the plaintiff is not required 
to prove his lost profits with mathemat- 
ical precision,* he must establish them 
with reasonable certainty.5 He must also 
prove that his lost profits were the 
proximate result of the defendant’s act 
or omission.* While the standard of 
proof is generally liberal once the fact 
of damages has been established,’ fore- 
casts which are too speculative will not 
likely be heard by the jury.? Rule 1006 
of the Federal Rules of Evidence per- 
mits the use of charts, summaries and 
calculations. Industry averages and other 
economic factors may be used in sup- 
port of the forecasts.9 Even surveys and 
questionnaires are admissible when the 
polling method is reliable.!° In each case, 
the forecasts must be based on reliable 
data that is on the record.!! 


Financial Model Building 

In forecasting lost profits, the first 
step is generally to build a financial 
model which takes into account the rela- 
tionships between expenses and reve- 
nues. The econometric methods are used 
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to analyze those relationships based on 
historic data and to define them in 
mathematical terms. Once those rela- 
tionships are defined, the forecasted sales 
revenues can be “plugged” into the model 
and the expenses, and hence the profits 
that would have been realized by the 
plaintiff are simply computed. 

In building the financial model, it is 
necessary to exclude unusual or nonre- 
curring expenses from the historic data 
being analyzed. Provision for unusual 
or nonrecurring expenses that were, or 
would have been, incurred during the 
forecasted years must be made. The 
unique relationship of each expense to 
sales revenues must be analyzed and 
taken into account. 

Some expenses, such as direct labor 
or materials, vary directly with sales 
revenues. If, for example, the plaintiff 
uniformly sets his selling price at twice 
his cost, his cost of goods sold will 
always equal 50 percent of his sales 
revenues, regardless of the level of those 
revenues. Few expenses, however, vary 
so directly with sales revenues. Most 
have a fixed element as well as a vari- 
able element. For example, general and 
administrative expenses may remain 
relatively constant over a wide range 
of sales levels. Once those levels reach 
a certain point, however, those expenses 
may increase abruptly and then level 
off again. Some expenses, such as inter- 
est, have only a remote, if any, relation- 
ship to sales.!2 Other expenses are largely 
within the control of management, and 
some are correlated to sales revenues 
of a prior period. For example, poor 
sales performance in period | may 
prompt a higher budget allocation for 
promotion and advertising in period 2. 
Expenses such as officer/shareholder com- 
pensation are frequently influenced by 
personal factors. 


e 
‘ 
F 


The econometric methods can help 
segregate the fixed and variable elements 
of an expense and measure its correla- 
tion to changes in sales revenues. They 
are clearly superior to those methods 
which simply project an expense based 
on the percentage of sales revenues it 
happened to equal in a prior year. Such 
simplistic methods disregard the fixed 
element of the expense and treat it as 
varying proportionately with sales. The 
model would lead to such unreliable 
results that its admissibility would be 
questionable. 

The taxes that would have been 
imposed on the lost profits is an 
important concern. Damages awarded 
for lost profits are also taxable, but 
not until the year of recovery. Net oper- 
ating loss carryovers, changing rates and 
other items frequently result in a differ- 
ent tax liability on the same amount 
of income if it is realized in a different 
taxable year.!4 


Forecasting Lost Sales 

As noted above, forecasting profits 
is simple once the sales revenues and 
the relationships between expenses and 
revenues are known. The most challeng- 
ing, and hence, the most vulnerable, 
aspect of any lost profits case is the 
sales revenues forecast. Without a reli- 
able method of forecasting sales, the 
computation of lost profits simply cannot 
be sustained. !5 

The econometric methods use state 
of the art technology to minimize the 
speculation associated with sales fore- 
casts. Those methods can be used to 
identify and define mathematically the 
relationships between the plaintiff's sales 
revenues and various independent eco- 
nomic factors. For example, it may be 
discovered through the use of multiple 
regression that the plaintiff’s sales are 
significantly correlated to fluctuations 
in interest rates, local population growth, 
disposable personal income and retail 
sales by durable goods. stores.'®6 The 
regression method will reveal the relative 
importance of each of these independent 
variables and compute the effect that 
any change in one or more of them 
would have on the plaintiff’s sales reve- 
nues. It will even compute the correla- 
tion coefficient or R-squared factor. That 
is a quantitative expression of the reli- 
ability of the predictions. Through this 
analysis, factors other than the defen- 
dant’s conduct are frequently identified 
as the cause of the plaintiff's lost sales.!7 


The regression methods are clearly 
superior to methods which merely pro- 
ject future sales revenues based on the 
average growth rate experienced in prior 
years. Such methods disregard the 
various economic factors upon which 
the revenues actually depend and assume 
that revenues are solely a function of 
time. Such an assumption can lead to 
very unreliable results. Assume, for exam- 
ple, that the plaintiff is a mortgage 
broker whose lost profits were proxi- 
mately caused by the defendant’s con- 
duct beginning in 1984. If the plaintiff’s 
sales performance between 1981 and 1984 
was typical of the mortgage industry 
as a whole, he probably experienced a 
sluggish growth rate during that period 
of time. The sales forecasts for 1985 
and 1986 would assume the same sluggish 
growth because the average growth rate 
method disregards the correlation be- 
tween plaintiff’s sales revenues and 
changes in the interest rates. With the 
sustained decline in interest rates that 
began in 1985 and continued through 
1986, the plaintiff’s revenues would actu- 
ally have been much higher. The 
regression method would have quantified 
the relationship between the interest rates 
and the plaintiff’s sales revenues and 
projected his sales revenues for any interest 
rate.!8 


How Regression Methods Work 


The simplest regression method is the 
linear regression method. It defines the 
relationship between a dependent vari- 
able (i.e., sales revenues) and one inde- 
pendent variable (i.e., population of the 
county in which the business is located). 
The manner in which it works is easily dem- 
onstrated with the graph printed. below. 


Along the bottom edge of the graph, 
various levels of the population are 
charted. Along the left edge, various 
levels of sales revenues are charted. 
Observed data from prior periods is 
then charted on the graph. For example, 
when the population was 620,000, the 
sales revenues were $268,000. A data 
point is entered at that intersection. 
Once all of the available data is charted 
in this manner, the linear regression 
method, through the use of mathemat- 
ical formulas, in effect draws a straight 
line through the data points in a manner 
which minimizes the aggregate distances 
between..the line and the various data 
points. The line extends beyond the 
observed population levels and predicts 
what the sales revenues would be at 
each such level.!9 The relationship between 
sales and population in this example is 
quantitatively expressed as: Sales = -40,000 
+ .5 (IV); where IV is the assumed 


Sales (000) 


600 620 640 660 680 700 720 740 760 Population (000) 
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independent variable, in this case, popula- 
tion level. For example, when the popula- 
tion grows to 750,000, the sales revenues 
will equal 335,000. 

The reliability of the prediction will 
depend on how well the line “fits” the 
actual data points. The “goodness of 
fit” is reflected in the correlation 
coefficient or “R-squared” factor. The 
R-squared factor ranges from 0 (no cor- 
relation) to 1.0 (perfect correlation). Con- 
sequently, the higher the R-squared 
factor, the more reliable the predictions 
will be.2° In this example, the R-squared 
factor is .99. 

Multiple regression works in the same 
manner as linear regression, except that 
it involves more than one independent 
variable. Each independent variable used 
in regression analysis adds a new dimen- 
sion to a graph. Simple linear regression, 
which involves only one independent 
variable, can be charted on a two 
dimensional graph. If an additional inde- 
pendent variable is introduced, the graph 
would be three dimensional. The chart 
would look like a cube and a plane, 
rather than a line, would be drawn 
through the data points. While a 
regression model involving more than 
two independent variables cannot be 
graphed, many of today’s multiple 
regression software programs can accom- 
modate 30 or more independent vari- 
ables. Like the linear regression model, 
the multiple regression model will extract 
the relationships between the indepen- 
dent variables and the dependent vari- 
able. With that formula, the independent 
variables can be “plugged” in and the 
dependent variable (i.e., sales revenues) 
simply computed.?! 

Many times, the data points are such 
that an acceptable R-squared factor 
cannot be achieved with a straight line 
such as that used in linear or multiple 
regression. The sales revenues of the 
mortgage broker, for example, may not 
be linearly related to interest rates. A 
decrease in interest rates of one percent- 
age point may increase his sales reve- 
nues by 10 percent while a decrease of 
two percentage points may increase his 
sales revenues by 40 percent. In such a 
case, relationship between sales revenues 
and the independent variable is expo- 
nential. Nonlinear regression models quan- 
tify those relationships, even where the 
line is curved.22 As with the other 
regression methods, the “goodness of 
fit” of the line to the data points, and 
hence the reliability of the forecasts, is 


revealed through the R-squared factor. 

There are a number of econometric 
time series analysis methods which 
extract general patterns from fluctuating 
data over time. They may be useful to 
corroborate the results of regression 
analysis, but they are generally not of 
substantial independent value in lost prof- 
its cases. They use time as the only 
independent variable affecting sales and 
require substantial amounts of data over 
extended periods of time before reliable 
results can be achieved. 


The econometric methods use 
state of the art technology to 
minimize the speculation 
associated with sales forecasts. 
Those methods can be used to 
identify and define 
mathematically the 
relationships between the 
plaintiff's sales revenues and 
various independent economic 
factors 


Conclusion 

The econometric methods further the 
interests of justice by increasing the accu- 
racy with which damages in commercial 
cases are determined. Although the for- 
mulas they use are complicated, the 
basic concepts are easily understood by 
a jury when properly explained. The 
attorney who masters these techniques 
will have a substantial advantage in any 
lost profits case. By knowing the 
strengths of these methods, he will under- 
stand the shortcomings of those relied 
upon by his opponent. When the princi- 
pal trial attorney does not possess, and 
cannot acquire, the necessary technical 
expertise to use these methods in any 
particular case, he will find it cost 
effective to engage special counsel for 
the limited purpose of dealing with these 
technical methods. BJ 
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' Culver v. Slater Boat Co., 688 F.2d 280 
(5th Cir. 1982), when the court said the 
appropriate discount rate would be the “real” 
interest rate, net of future price inflation. If, 
for example, the cost of funds was 10 percent 
at a time when the average inflation rate 
was 4 percent, the appropriate discount factor 
would be 6 percent. Whether the subsequent 
periods are expressed in terms of weeks, 
months, quarters or years, the appropriate 
number of subsequent periods will depend on 
the particular case. 

2“Econometric” is the application of 
statistical methods to the study of economic 
data. See WEBSTER’S NEW COLLEGIATE Dic- 
TIONARY. It is the science of analyzing financial 
and economic data to extract trends, patterns 
and other conclusions with a view toward 
predicting future economic events. Among 
the most useful econometric methods in lost 
profits cases are the regression methods. See 
notes 18-21 and accompanying text. 

3 Experts in lost profits cases frequently 
include accountants to provide relevant 
financial data, market analysts to provide 
market share data, actuaries, management 
consultants and business and real estate 
appraisers. More and more, they include 
economists to apply the econometric methods 
of forecasting. 

4 Lexington Products Ltd. v. B.D. Com- 
munications, Inc., 677 F.2d 251 (2d Cir. 
1982). 

5 Royal Typewriter Co. v. Xerographic Sup- 
pliers Corp., 719 F.2d 1092 (11th Cir. 1983). 
Also, Restatement of Contract §331 (1932) 
provides a “reasonable certainty” standard. 

6 Universal Lite Distributors, Inc. v. North- 
west Industries, Inc., 602 F.2d 1173 (4th Cir. 
1979); Lucas Truck Service Co. v. Hargrove, 
443 So.2d 260 (Fla. Ist D.C.A. 1983). The 
mere fact that plaintiff’s financial statements 
disclosed losses is insufficient to establish 
that those losses were due to the defendant’s 
act or omission. See, for example, Interna- 
tional Systems Division of Interedec (U.S.A.) 
Inc. v. Delcrete Corp., 478 N.Y.S.2d 391 
(1984). Also, when the lost profits are inci- 
dental damages arising from the defendant’s 
breach of contract, it may be necessary to 
establish that they were a foreseeable result 
of such breach under U.C.C. §2-715. 


7 J. Edwards, Inc. v. New England Toyota 
Distributors, Inc., 708 F.2d 814 (ist Cir. 
1983). 

8 Crain Automotive Group, Inc. v. J. & 
M. Graphics, Inc., 427 So.2d 300 (Fla. 3d 
D.C.A. 1983); Getschow v. Commonwealth 
Edison Co., 444 N.E. 2d 579 (Ill. 1982); 
Cecil Corely Motor Co., Inc. v. General 
Motors Corp. 380 F.Supp. 819 (Md. June 
1974), when the court said that the assump- 
tions upon which the expert’s opinion is 
based cannot be based on speculation or 
guess work. The “not too speculative” require- 
ment causes particular problems when the 
plaintiff's business is new and does not have 
a sufficient track record on which future 
projections can be based. See, for example, 
G.M. Brod & Co., Inc. v. U.S. Home Corp. 
759 F.2d 1526 (11th Cir. 1985). When the 
expert’s forecasts are based on mere opinion 
without any definitive or calculable financial 
data, they are arguably based on guess work. 
Such an opinion may be susceptible to exclu- 


sion by a motion in limine. 

9 Such items are generally excepted from 
the hearsay rule by Rule 803 (17), F.R.E. 
Also see, Multivision Northwest, Inc. v. 
Gerrold Electronics Corp., 356 F.Supp. 207 
(N.D. Ga. 1972). 

10C.A. May Marie Supply Co. v. Brunswick 
Corp., 649 F.2d 1049 (Sth Cir. 1981). 

1! Polaris Industries v. Plastics, Inc., 299 
N.W. 2d 414 (Minn. 1980). Cecil Corely Motor 
Co., Inc. v. General Motors Corp., 380 
F.Supp. 819 (Md. Tenn. 1974). 

12 Interest expense depends upon the amount 
of funds borrowed at any point in time. It 
is only remotely related to the volume of 
sales revenues. Once the plaintiff’s sales reach 
the point where his facilities are operating 
at full capacity, it may be necessary to incur 
additional indebtedness for expansion. During 
that period, interest expense would increase 
simultaneously with sales revenues, but would 
level off thereafter. 


13 Forecasts which are too speculative or 
not based on reliable data will not be 
admissible. See notes 8 and 11 and accom- 
panying text. The opponent’s method of 
forecasting is properly the subject of attack 
in a motion in limine. 

14 Taxes were held admissible in Burlington 
Northern v. Boxbeiger, 529 F.2d 284 (9th 
Cir. 1975) and Sauer v. Alaska Barge, 600 
F.2d 238 (9th Cir. 1979). 


15 See note 13 and accompanying text. 


16 Sophisticated regression models can even 
correlate financial data between periods. Some 
regression models will search for the most 
significant independent variables by adding 
or deleting them, depending on the effect 
they have on the R-squared factor. See note 
19, infra and accompanying text. 


17 When the defendant can demonstrate 
econometrically that the plaintiff’s lost profits 
were actually attributable to independent 
economic factors, the case should arguably 
not be allowed to go to the jury. Even if a 
change in economic factors does not explain 
all of plaintiffs lost profits, it may explain 
part of them. The econometric methods will 
identify that portion which is attributable to 
the change in economic factors. 


18 When the plaintiff's trial occurs in 1987, 
the interest rates in 1985 and 1986 would 
have been known. Consequently, his lost sales 
for that period of time could be predicted 
with a high degree of reliability. The 
econometric methods will provide more reli- 
able forecasts for future periods as well. In 
those cases, it would only be necessary to 
predict such economic factors as interest rates 
in order to predict the plaintiff’s sales reve- 
nues. Expert predictions of such economic 
factors are readily available. 


19 Linear regression is also used to define 
the relationship between expenses and sales. 
In those cases, sales revenues are treated as 
the independent variable and expenses as the 
dependent variable. The amount of expense 
indicated at a zero sales level is the fixed 
element of the expense. 


20 While experts disagree on what consti- 
tutes a sufficient R-squared factor, most agree 
that the predictions are reliable when an 
R-squared factor of .75 or higher is achieved. 

21 An example of a quantitative expression 
derived from a multiple regression model 
may be: 

Sales = 110 + .OSIV! + 2.4IV?2 - .75IV3 
when each IV represents a different indepen- 
dent variable. 

22 Examples of a quantitative expression 


derived from a nonlinear regression model 
may be: 

Sales = 96 x IV3.1 

when sales increase at increasing rates. IV 
represents the value of the independent vari- 
able. 
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his J.D. from the University of 
Detroit in 1979, and his LL.M. in 
taxation from the University of 
Miami in 1983. He is also a certified 
public accountant and a Florida Bar 
board certified tax lawyer. His prac- 
tice involves primarily tax and com- 
mercial litigation. 
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of the Trial Lawyers Section, David 
Marsh, chairman, and C. Thomas 
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Environmental and Land Use Law 


Slicing the Water Supply Pie: Competing Applications 
Under Florida’s Water Resources Act 
by William L. Earl and Thomas T. Ankersen 


In the early 1970’s, a “water war” 
erupted on Florida’s West Coast as the 
coastal counties of Pinellas and Hills- 
borough sought to tap Pasco County’s 
rich groundwater resource.! Recently, the 
private sector entered the fray as a large 
industrial user sought to compete with 
a municipal supplier for withdrawal 
rights.2 In the 1980’s, the water wars 
moved to the East Coast. Coastal Brevard 
County, afflicted with poor quality 
groundwater, salt water intrusion and 
undependable surface water, is seeking 
a permanent groundwater supply from 
inland Osceola County. Brevard’s pro- 
posed withdrawal immediately drew com- 
petition from a major agricultural user 
and a large proposed urban development.3 

In the opening round of this latest 
skirmish, the Florida Supreme Court inter- 
preted Ch. 373 to authorize the transfer 
of water across water management district 
boundaries from Osceola to Brevard.‘ 
Multi-district permitting and possible 
statewide transport of water ensures the 
prospect of future water wars as munic- 
ipalities and industry, agriculture, mining, 
and commerce interests all vie for their 
slice of the water supply pie. 

In order to reconcile diverse needs 
under circumstances of limited and 
geographically uneven supplies, several 
states have evolved a system of priorities 
or preferences dictating who among com- 
peting users is entitled to the resource. 
The means employed vary greatly. Florida 
has taken only a tentative first step under 
its landmark 1972 water resources legisla- 
tion. Existing Florida law leaves many 
critical questions concerning water supply 
priorities unanswered. 

This article examines the law of prefer- 
ence among competing water users. 
Common law and statutory modifications 
enacted by various states are reviewed. 
Florida’s current approach is examined, 
and suggestions are provided for stat- 


utory and regulatory modifications de- 
signed to clarify existing law. 


Florida’s Statutory Framework for 
Water Management 

In response to a severe drought in 
1971, the legislature dramatically altered 
the course of water law in Florida.5 Gone 
was the judge-made law of the riparian 
doctrine, which regarded the use of water 
as a species of riparian right—an incident 
of ownership by the shore.® In its stead, 
the legislature supplanted a regulatory 
system and engrafted upon it key features 
of western water law—recognizing more 
than a century of experience in the 
distribution of a scarce resource.’ It is 
this regulatory system, a hybrid of eastern 
and western water law, which governs 
the allocation of consumptive water use 
in Florida—and the rights of competing 
applicants to the same limited resource. 

For water management and allocation 
purposes, Florida is divided into five 
regional water management districts 
headed by boards appointed by the Gov- 
ernor.’ The Department of Environmental 
Regulation acts as a supervisory body 
which establishes state water policy.? 
Water allocation decisions are made by 
the governing board through the issuance 


of consumptive use permits. In order 
to qualify for a consumptive use permit, 
an applicant must demonstrate that the 
proposed use is “reasonable-beneficial,” 
will not interfere with existing legal uses, 
and is in the public interest.!° However, 
in the event there are two applicants 
competing for a limited source of water, 
then Ch. 373 enables the water manage- 
ment district to determine which is most 
deserving of the allocation, notwithstand- 
ing that each “otherwise qualifies” for 
a permit.!! Unfortunately, the statute does 
not provide any criteria to guide the 
districts in this fundamental allocation 
decision. 


Priorities at Common Law 

Water rights in the United States have 
evolved from two distinct judicial doc- 
trines. In the west where water is scarce, 
the prevalent judicial doctrine of prior 
appropriation recognizes that “first in 
time—first in right” determines rights to 
water, often in perpetuity.'!2 In Florida, 
as in most areas east of the Mississippi 
where water historically has been plenti- 
ful, the riparian or reasonable use doc- 
trine applied.!3 Rights under riparian 
doctrine are correlative; reasonableness 
is determined by comparing one use 
against another.!4 

A common thread that pervades both 
doctrines is the distinction between “nat- 
ural” and “artificial” uses.!5 Both riparian 
and appropriation doctrines firmly estab- 
lish an initial preference for “natural 
wants,” more often referred to as domestic 
use.!6 This most basic use has been held 
to include washing, drinking and water- 
ing livestock.!” 


Preferences Under Prior 
Appropriation Doctrine 

Under the prior appropriation system, 
it is necessary to distinguish between pri- 
ority and preference. Priority refers to 
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the doctrinal underpinning of prior appro- 
priation which establishes that first in 
time is first in right. Preference, on the 
other hand, represents a policy-based 
value judgment concerning a particular 
use that may preempt the otherwise abso- 
lute nature of a prior right.'® 

Because of the harshness of the prior 
appropriation doctrine, preferences based 
on the character and value of particular 
uses soon emerged to modify strict appro- 
priation rules. Thus, the satisfaction of 
natural wants quickly established itself 
in most appropriation states as a “true 


preference” at common law despite the 
order in which it was appropriated.!9 Clas- 
sification as a true preference means that 
the use is unconditional, regardless of 
priority.2° In most cases, only domestic 
uses retain this status. 

Municipal uses have been accorded a 
“limited preference,” which has been held 
to confer upon municipalities the right 
to move up the order of priority by 
condemning the senior prior appropria- 
tor’s water rights.! Virtually all prior appro- 
priation states have a long history of 
administrative allocation systems, and 
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hence preferences in those states have 
developed based on legislative policy 
determinations rather than common law 
evolution. 


Preferences Under Riparian 
Doctrine 

Because water in the east historically 
has been abundant, there was little need 
to formulate precise rules governing 
preferences. Beyond the traditional pref- 
erence granted to domestic users and 
riparians, riparian doctrine has exhibited 
little interest in establishing any common 
law hierarchy of uses. In Taylor v. Tampa 
Coal, 46 So.2d 392, 394 (Fla. 1950), for 
example, the Florida Supreme Court held 
that a farmer competing with a recrea- 
tional user has no superior right to water 
because the use to be made of the prop- 
erty is “immaterial.” 

This era of laissez faire in the east 
may be drawing to a close. Riparian 
states too are rapidly converting to admin- 
istrative allocation systems which exhibit 
greater interest in codifying a system to 
prioritize allocations among competing 
interests. 


Florida’s Statutory Approach— 
Competing Applicants 

F.S. §373.233 (1985) governs the allo- 
cation of water between multiple permit 
applicants competing for the same limited 
resource: 
(1) If two or more applicants which otherwise 
comply with the provisions of this part are 
pending for a quantity of water that is inade- 
quate for both or all, or which for any other 
reason are in conflict, the governing board 
or the department shall have the right to 


approve or modify the application which best 
serves the public interest. 


(2) In the event that two or more competing 
applications qualify equally under the provi- 
sions of subsection (1), the governing board 
shall give preference to a renewal application 
over an initial application. 

This section establishes two conditions 
precedent to trigger its application. First, 
there must be a determination that the 
water supply is inadequate for all pro- 
posed uses (or otherwise conflicting). The 
emerging patterns of water use in Florida 
assure this prospect with increasing fre- 
quency. Second, each applicant must qual- 
ify for a permit under the standards 
established by §373.223(1). 


Existing Legal Users 

By requiring each new applicant to 
comply first with §373.223, Ch. 373 
initially establishes a preference in alloca- 


wnenit insurance ONESTANDS out FROMALL 
HE BEST Tile nas 
providing clients wiih sound. put servic? for 
overt quartet oi century: Associ with network of 
agen's: approver gtromey® and companies: 
ofters new ond pproacnes 10 Real Estate prom” 
\erns tod Let our guide you. your and 

your clients 10 each real 
estate protect yneit interes peiore: gurind ond 

afiet 


tion—the existing legal user. There are 
actually three categories of “legal use” 
for the purposes of assigning allocation 
priorities. Initially, the state may reserve 
certain uses to ensure the integrity of 
the resource.22 Secondly, individual uses 
for domestic consumption are entirely 
exempt from the permitting requirements 
of Ch. 373 and hence may be considered 
existing legal uses.23 Finally, a use oper- 
ating pursuant to a valid permit may 
not be divested of an authorized alloca- 
tion by a subsequent applicant, regardless 
of the use for which the permit was 
issued.24 


Thus, in the implicit hierarchy of water 


use allocations under Ch. 373, the main- 
tenance of the integrity of the water 
resource is entitled to the initial share, 
followed by those who, by virtue of 
‘exemption or permit, have vested rights 
to the water. That portion of the water 
supply pie which remains may be divided 
among applicants on a first-come first- 
served basis—until such time as two 
equally qualified applicants have applica- 
tions pending simultaneously for a water 
supply which is inadequate for both. Once 
this occurs, the application of §373.233 
is triggered. Unlike several other states, 
however, Florida falters in establishing 
criteria by which to distribute the remain- 
ing allocable resource under this section. 
Such determinations are left instead to 
the discretion of the district governing 
boards under a correlative public interest 
standard. 


The Public Interest Standard of 
§373.233 

Section 373.233 establishes a public inter- 
est test for the district determination of 
-who, among equally qualified competing 
users, has a greater right to a particular 
source of water. However, in the case 
of §373.233, the initial decision of whether 
‘an application is “in the public interest” 
has already been made. The requirement 
that competing applicants otherwise 
comply with the standards for issuance 
of a permit ostensibly assures that an 
application is both reasonable-beneficial 
and in the public interest.25 Thus, the 
public interest standard of §373.233 is 
correlative, requiring two or more applica- 
tions to be weighed against one another, 
rather than against any fixed standard. 
Assigning relative values to a use which 
has already met statutory thresholds may 
involve determinations of which is more 
economically or socially desirable. Such 
determinations go beyond mere technical 


determinations to encompass fundamental 
policy judgments of statewide importance. 


Legislative History of §373.233— 


‘The Model Water Code 


Section 373.233 is drawn directly from 
the Model Water Code, generally regarded 
as the source of Ch. 373.26 The code 
initially sought to establish a dual hierar- 
chy of uses. In this respect, the code 


departs from the statute as it was enacted 


in 1972. Section 1.02(3) of the code would 
have created two categories of water use: 
those which are expressly declared to 


That portion of the water supply 
pie which remains may be 
divided among applicants on 
a first-come first-served basis— 
until such time as two equally 
qualified applicants have 
applications pending 
simultaneously for a water 
supply which is inadequate 
for both 


be beneficial and those expressly in the 
public interest, establishing a preference 
for the latter. Domestic use, irrigation, 
power development, and mining and indus- 
trial use were termed beneficial uses.?7 
However, protection and procreation of 
fish and wildlife, maintenance of ecolo- 
gical balance and scenic beauty, naviga- 
tion, public recreation, municipal uses 
and public water supply were expressly 
declared in the public interest.28 The code’s 
authors state that the purpose of this 
section was to establish a preference for 
the latter uses under the competing applica- 
tions provision.”9 

This specific catalog of preferences was 
not adopted in Ch. 373’s companion pro- 
vision to code §1.02, which sets out the 
policy of the state regarding its waters.*° 
Even so, there is ample evidence in the 
statute, particularly with respect to those 
public interest uses aimed at protecting 
the integrity of the resources, that such 
uses may implicitly be accorded an initial 
preference. 

Notwithstanding Ch. 373’s deletion of 
the express. preferences set forth in the 
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Model Water Code, the code commen- 
tary to the competing applications section 
suggests some general criteria to govern 
the districts’ public interest determination 
in ordering competing applicants.3! Public 
bodies, the commentary states, should 
be preferred over private users. Econom- 
ically more productive uses should nor- 
mally be preferred over less productive 
uses to benefit the local economy. The 
code also suggests that those users who 
have a lesser impact on water quality 
might be preferred over those that, while 
nonetheless permittable, may impair water 
quality to a greater extent. Finally, the 
code provides that, when all other factors 
are equal, priority of application may 
be determinative. 


The State Water Use Plan 

Ch. 373 mandates that the Department 
of Environmental Regulation prepare a 
state water use plan as a functional 
element of the state’s comprehensive plan 
to provide “an integrated, coordinated 
plan for the use and development of 
the waters of the state.”32 This provision 
explicitly establishes one preference 
among competing users and may eventu- 
ally provide additional support for others. 
Section 373.036(9) authorizes the depart- 
ment to “designate certain uses in con- 
nection with certain sources of supply 
... which would result in an enhancement 
or improvement of the water resources 
of the area.” Applications for such uses 
in departmentally designated areas are 
expressly preferred in the event of com- 
peting applicants under §373.036(9). The 
State Water Use Plan was completed and 
submitted to the legislature in 1986. How- 
ever, the department has not yet exercised 
its discretion and designated any uses 
in particular areas which are to be 
preferred. 


Allocation Schemes in Other 
Jurisdictions 

In nearly all the prior appropriation 
states, and in many riparian states as 
well, the common law of water rights 
has been modified or replaced by stat- 
utory permitting systems. With varying 
degrees of precision many of these stat- 
utes, and in some cases even constitutions, 
establish express hierarchies to determine 
the allocation of water among competing 
users.33 

Reflecting the fundamental nature of 
decisions establishing hierarchies to deter- 
mine preferred uses of water, Colorado 
has codified its preferences by consti- 


tutional mandate. The Colorado Consti- 
tution provides that “when the waters 
of any natural system are not sufficient 
for.the service of all those desiring the 
use of the same, those using the water 
for domestic purposes shall have the pref- 
erence over those claiming for any other 
purposes, and those using water for agri- 
cultural purposes shall have preference 
over those using the same for manufac- 
turing purposes.”34 New York, a riparian 
state, has recognized that “due consider- 
ation shall be given to the relative 
importance of different uses.”35 Kansas, 
a prior appropriation state, provides one 
of the more detailed statutory hierarchies. 
The Kansas code states that “where the 
use of water for different purposes con- 
flict, such uses shall conform to the fol- 
lowing order of preference: domestic, 
municipal, irrigation, industrial, recrea- 
tional and water power uses.”36 


Conclusion 

With the prospect of growing competi- 
tion for increasingly limited supplies, it 
is incumbent upon those institutions respon- 
sible for formulating water policy in 
Florida to articulate a means for allocat- 
ing water among competing applicants. 
This may involve a hierarchy of uses 
based on perceived economic or social 
importance such as many western states 
employ, or simply general guidelines based 
on criteria similar to that suggested by 
Ch. 373’s progenitor—the Model Water 
Code. By itself, however, Florida’s cur- 
rent public interest standard is insuffi- 
cient because it fails to provide for 
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predictable and impartial public and 
private decisionmaking. 

Because express hierarchies establish 
a preordained classification scheme, they 
should be reserved to the legislature. A 
more flexible criteria-based approach 
which affords competing applicants an 
equal opportunity to demonstrate the 
appropriateness of particular uses may 
be developed administratively. 

At a minimum, individual water man- 
agement districts should undertake rule- 
making to clarify the public interest 
standard of §373.233. This would assure 
that water allocation decisions are made 
with some degree of predictability. Be- 
cause the choice among competing appli- 
cants may involve fundamental policy 
determinations, a uniform statewide 


approach may be more appropriate. The - 


State Water Use Plan and the State Water 
Policy both provide forums for the artic- 
ulation of water policy. The State Water 
Policy, Florida Administrative Code Rule 
17-40, which is promulgated by DER, 
already establishes criteria for reasonable 
beneficial use determinations, for inter- 
district transport of water and other policy 
judgments of statewide importance. Fac- 
tors for guiding public interest determina- 
tions between competing applicants could 
also be enumerated here. 

Whatever the vehicle, private and public 
sector competitors who vie for the water 
supply pie are entitled to some clarity 
and, therefore, predictability in water allo- 
cation decision making. Florida’s future 
demands it. BJ 
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Labor Law 


by Robert G. Gough 


Despite the fact at least 40 states have 
largely abandoned the outmoded and 
unjust employment-at-will doctrine,! Flor- 
ida can lay claim to the dubious dis- 
tinction of being one of the last bastions 
of a relatively unfettered employment-at- 
will rule.2 Moreover, several recent 
appellate court decisions strongly indicate 
that the Florida courts are in no mood 
to ameliorate judicially the tyranny of 
the old rule.? 

Lawyers representing persons wrong- 
fully discharged may find that when a 
direct assault on the employment-at-will 
doctrine is doomed to failure, the em- 
ployee may, under certain factual con- 
ditions, be able to use the Florida or 
federal Racketeer Influenced and Cor- 
rupt Organizations (RICO) laws to cir- 
cumvent the doctrinal barrier of the 
employment-at-will rule and achieve a 
meaningful remedy through the recovery 
of treble damages and attorneys’ fees. 


RICO and Commonplace 
Business Disputes 

Despite the association of RICO claims 
with “racketeering,” the use of RICO 
to effect a remedy for commonplace busi- 
ness disputes is not without ample prece- 
dent. Indeed, as the United States Su- 
preme Court noted in Sedima S.P.R.L. 
v. Imrex Co., Inc., 473 U.S. 479 (1985): 
The ABA Task Force [on civil RICO] found 
that of 270 known civil RICO cases at the 
trial court level, 40% involved securities fraud, 
37% common law fraud in a commercial or 
business setting, and only 9% allegations of 


criminal activity of a type generally associated 
with professional criminals. 


Lawyers are just beginning to test the 
application of RICO to wrongful dis- 
charge cases. A search of the literature 
at the time of this writing revealed only 
a few reported cases.4 


Wrongful Discharge: 
Can RICO Come to the Rescue? 


Overview of RICO 

In order to see how RICO may be 
used to provide a remedy for wrongful 
or retaliatory discharge, a brief overview 
of RICO may be helpful. A federal RICO 
claim will lie when a person suffers injury 
to his business or property caused by 
another person’s commission of two or 
more acts within a 10-year period, when 
such acts constitute a pattern of racketeer- 
ing activity and are committed in the 
conduct of an enterprise, or when the 
proceeds of the pattern of racketeering 
activity are used to acquire or maintain 
an interest in, establish or operate an 
enterprise, or when the defendant(s) con- 
spired to conduct such a pattern of 
racketeering activity. The enterprises 
referred to must be engaged in or affect- 
ing interstate commerce. 18 U.S.C. §§1961- 
1968. 


Florida’s Amended RICO 

Strictly speaking, since October 1, 1986, 
Florida no longer has a civil “RICO” 
remedy, but essentially the same remedy 
was transferred to the newly created F.S. 
Ch. 772 (Supp. 1986), the Civil Remedies 
for Criminal Practices Act, Ch. 86-277, 
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§3, 1986 Fla. Laws. The rose by any 
other name, however, still smells almost 
as sweet to the plaintiff and still has 
thorns for the defendant. The amended 
and transferred remedy still provides for 
recovery of treble damages and attorneys’ 
fees for injuries caused by a pattern of 
“criminal” activities. 

However, some of the bloom is off 
the rose. The amendments eliminated 
punitive damages, changed the burden 
of proof to the clear and convincing 
standard, and provided for sovereign immu- 
nity. F.S. §§772.104, 772.19 (Supp. 1986); 
Ch. 86-277, §3, 1986 Fla. Laws. 

The amended provision uses the term 
“criminal activity” rather than the term 
“racketeering activity,” and the meaning 
of “pattern of criminal activity” is nar- 
rowed to exclude patterns arising out 
of a single contract or transaction against 
one or more persons related by blood 
within the second degree, or by marriage, 
or, if a nonnatural person, persons which 
are substantially under the same direction, 
ownership, or control, either directly or 
indirectly. F.S. §772.102(1), (4), (6) (Supp. 
1986); Ch. 86-277, §3, 1986 Fla. Laws.5 

Although not literally correct, for con- 
venience this article will refer to causes 
of action under F.S. §772.104 (Supp. 
1986) as “RICO” actions. 


Comparison of Florida 
and Federal RICO 

In addition to the increased burden 
of proof and narrower definition of pat- 
tern, a civil “RICO” claim under the 
Florida act is also significantly different 
from the federal act in that, (1) it does 
not require the enterprise to be engaged 
in or affecting interstate commerce; (2) 
the pattern of criminal acts must occur 
within a five-year period rather than a 
10-year period; and (3) the injury to 


ae — 


plaintiff is not limited to injury to busi- 
ness or property interests. F.S. Ch. 772 
(Supp. 1986). 

Also, under the Florida law, the types 
of acts which may form the pattern of 
criminal acts (predicate acts) are much 
broader than in the federal act because 
the Florida law includes all the categories 
of predicate acts under the federal RICO 
statute plus a large number of additional 
acts comprising crimes under Florida 
laws. F.S. §772.102(1)(a), (b) (Supp. 1986). 
The broader scope of injury and predicate 
acts is a significant difference which gives 
Florida RICO a broader application than 
federal RICO.® 


Wire and Mail Fraud as 
Predicate Acts 

For the purpose of providing a remedy 
for wrongful discharge, perhaps the most 
useful categories of predicate acts are 
violations of the federal wire and mail 
fraud statutes. 18 U.S.C. §1341 (mail 
fraud); 18 U.S.C. §1343 (wire fraud). This 
is so because the essential elements of 
federal wire and mail fraud are relatively 
easily satisfied. 


The elements of wire or mail fraud 
are similar and may be summarized as 
(1) the formation of a scheme “in which 
artifice or deceit is employed to obtain 
something of value with the intention 
of depriving the owner of his property,” 
United States v. Kreimer, 609 F.2d 126, 
128 (Sth Cir. 1980); and (2) the use of 
the U.S. mails or interstate wires by 
the defendants in furtherance of the 
scheme, or the foreseeable use of the 
mails or interstate wires by the defrauded 
party or other persons as a consequence 
of the scheme. United States v. Shepherd, 
511 F.2d 119 (Sth Cir. 1975); United 
States v. De Biasi, 712 F.2d 785, 791-792 
(2d Cir. 1983), cert. den., 464 U.S. 962 
(1983). 

The scheme need not arise to actionable 
fraud under the laws of the state. United 
States v. Foshee, 606 F.2d 111, 113 (Sth 
Cir. 1979), cert. den., 444 U.S. 1082 (1980); 
Durland v. United States, 161 U.S. 306 
(1986). Furthermore, insofar as establish- 
ing mail or wire fraud, it is not necessary 
to show that the scheme was successful 
or that the intended victim suffered a 
loss or that the defendant secured a gain 
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from the scheme. Schreiber Distributing 
v. Serv-Well Furniture Co., 806 F.2d 
1393, 1400 (9th Cir. 1986). 

Thus, in McLendon v. Continental 
Group, Inc., 602 F.Supp. 1492 (D. N.J. 
1985), the court held that a RICO injury 
was stated when the employees alleged 
that the employer engaged in numerous 
acts of mail fraud in the furtherance 
of a scheme to lay off employees for 
the specific purpose of depriving them 
of pension benefits under the Employ- 
ment Retirement Income Security Act 
(ERISA). McLendon, 602 F.Supp. at 
1516. 

Similarly, in Viola v. Bensalem Town- 
ship, No. CIV-84-3184 (E.D. Pa., Feb. 
18, 1986) (on remand from 774 F.2d 
1153 (3d Cir. 1985)), vacating and re- 
manding 601 F.Supp. 1086 (E.D. Pa. 
1984), the district court held that a RICO 
injury had been stated when the fired 
employee alleged the defendants conspired 
to fire the plaintiff and committed acts 
of mail fraud and bribery in furtherance 
of the conspiracy. 


Whistleblowing and Mailing False 
Reports to Government Agencies 
Of particular significance to the applica- 
tion of RICO to wrongful or retaliatory 
discharge is the fact that an act of mailing. 
false reports to state or federal govern- 
ment agencies is an act of mail fraud. 
United States v. Weatherspoon, 581 F.2d 
595 (7th Cir. 1978) (mailing fraudulent 
statements to federal agency is violation 
of 18 U.S.C. §1001 as well as mail fraud). 
Mailing false statements to state or 
local governments comes within the 
purview of the mail fraud statute because 
any scheme contrary to public policy that 
involves deception can be prosecuted 
under the mail fraud statute if the mails 
are used in the execution of the scheme. 
United States v. Mandel, 591 F.2d 1347, 


1360-1361 (4th Cir. 1979), aff'd per 


curiam, 602 F.2d 653 (4th Cir. 1979), 
cert den., 445 U.S. 961 (1980). It does 
not matter whether the mailings are intra- 
state or interstate in nature. United States 


-v. Cady, 567 F.2d 771 (8th Cir. 1977), 


cert. den., 435 U.S. 944 (1978). 
Therefore, when an employee is dis- 
charged in retaliation for reporting that 
his employer has mailed false reports 
to the state or federal government, the 
predicate acts of mail fraud may satisfy 
the pattern of racketeering or criminal 
activity requirement for a RICO claim. 
Thus, for example, when the court 


| 

| Wood Business Products 


in Hartley v. Ocean Reef Club, Inc., 
476 So.2d 1327 (Fla. 3d DCA 1985), 
dismissed the complaint on the ground 
that there was no public policy exception 
to the employment-at-will rule for dis- 
charge in retaliation for refusal to violate 
environmental laws, if the plaintiff had 
been able to allege that false environ- 
mental reports had been mailed to county, 
state, or federal agencies and that the 
plaintiff had been fired for whistleblowing 
or refusing to continue to file false reports, 
then the plaintiff might have prevailed 
on a RICO count for retaliatory dis- 
charge. 


Injuries Cognizable Under RICO 

In order to prevail on a federal RICO 
claim for wrongful or retaliatory discharge, 
it must be shown that the pattern of 
racketeering activity caused injury to the 
plaintiff's business or property interests. 
18 U.S.C. §1964(c). As noted above, a 
Florida RICO claim need only show gen- 
eral injury to the plaintiff. F.S. §772.104 
(Supp. 1986). Under either statute, how- 
ever, the loss of one’s employment should 
be sufficient injury because it is clearly 
an injury to one’s business interest. 

The majority of courts that have 
addressed the issue have held that loss 
of employment is an injury sufficient to 
confer standing under the federal RICO 
act.” The opinion in Hunt v. Weatherbee, 
626 F.Supp. 1097, 1100-1101 (D. Mass. 
1986), provides a persuasive analysis of 
the issue. The court noted that §1964(c) 
of RICO was patterned after the Clayton 
Act which contains the same limitation 
on cognizable injury, i.e., injury to busi- 
ness or property, and that the cases con- 
struing the injury requirement of the 
Clayton Act hold that the loss of an 


opportunity to perform work is an injury 
to business. 


Causation 

Moreover, since it is foreseeable that 
an employee would regard it as a civic 
duty to report any filing of false reports 
or other criminal activity by his employer, 
or to refuse on his part to file such false 
reports or commit violations of law, any 
retaliatory discharge on the part of the 
employer would be proximately caused 
by the employer’s pattern of racketeering 
or criminal activity. Therefore, the require- 
ment that the injury be “by reason of” 
a violation of §1962 is also satisfied. 


Further Applications of RICO 
to Wrongful Discharge 

Even when mail fraud cannot be 
alleged, several courts have recognized 
a RICO injury when the employee was 
fired for refusing to participate in the 
employer’s ongoing scheme of criminal 
activity. 

The leading case in this area is Callan 
v. State Chemical Manufacturing Co., 
584 F.Supp. 619 (E.D. Pa. 1984). In 
Callan, the plaintiff was a salesman who 
alleged he was fired for refusing to follow 
a company policy of offering bribes to 
customer purchasing agents and then 
extorting future orders by threatening 
to reveal the past bribes to the purchasing 
agent’s employer. Bribery chargeable as 
a felony under state law is a predicate 
act under federal RICO. 18 U.S.C. 
§1961(1)(A). 

The court rejected the defendant’s con- 
tention that the loss of employment was 
not caused “by reason of” the defendant’s 
alleged pattern of racketeering activities, 
stating, “What allegedly injured the 


plaintiffs was the fact that State Chemical 
adopted commercial bribery as a man- 
datory sales technique. Thus I believe 
that plaintiffs have clearly alleged an 
injury ‘by reason of’ a violation of Section 
1962.” Id. at 623. The court in Callan 
also expressly held that the lost income 
due to the discharge was an injury re- 
coverable under RICO. Id. 

Similarly, in Acampora v. Boise Cas- 
cade Corp., 635 F.Supp. 66 (D. N.J. 
1986), the court held that when the 
employee alleged she was harassed and 
forced to quit because she discovered 
the plant manager was engaged in a pat- 
tern of racketeering activity (theft), the 
loss of employment was “clearly an injury 
to ‘business or property’” and that the 
injury was caused by the plant manager’s 
alleged commission of racketeering activ- 
ity. Id. at 69. 

And in Hunt v. Weatherbee, 626 
F.Supp. 1097 (D. Mass. 1986), the court 
held that a RICO count had been stated 
when the plaintiff alleged that she was 
sexually harassed, coerced into withdraw- 
ing a criminal complaint for assault 
and battery and coerced into buying raffle 
tickets. The complaint alleged the acts 
of coercion constituted a pattern of 
extortion which together with the sexual 
harassment caused the plaintiff to be per- 
manently disabled from her trade. 

The 11th Circuit touched on the issue 
in Morast v. Lance, 631 F.Supp. 474 
(N.D. Ga. 1986), aff'd, 807 F.2d 926 (11th 
Cir. 1987). In Morast, the vice president 
of the bank alleged that he was dis- 
charged for reporting allegedly improper 
bank transactions to the Comptroller of 
the Currency. 

The trial court held that the complaint 
did not state a RICO claim by reason 
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of failure to allege a pattern of racketeer- 

ing activity. The 11th Circuit, without 
even commenting on the pattern issue, 
held that Morast had no standing to 
bring a RICO claim because, “Morast 
was not fired because he refused to par- 
ticipate in the bank’s illegal scheme; there- 
fore, Morast’s injury, his discharge, did 
not flow from the predicate acts, the 
defendants’ banking violations.” Jd. at 
933. 

In so holding, the 11th Circuit distin- 
guished Callan v. State Chemical Manu- 
facturing Co., as inapposite because “the 
plaintiffs in Callan, unlike Morast, were 
fired because they refused to participate 
in the illegal company policy.” Left unsaid, 
but clearly implied, is the corollary, i.e., 
if Morast had been fired because he 
refused to participate in the bank’s illegal 
scheme, then a RICO injury would have 
been alleged. 

Similarly, the Eighth Circuit was faced 
with a wrongful discharge RICO claim 
in Flowers v. Continental Grain Co., 775 
F.2d 1051 (8th Cir. 1985). In Flowers, 
an employee alleged he was fraudulently 
induced to begin working for the defen- 


dant and then was forced to quit because 
the owners managed the plant in such 
a manner as to preclude him from earning 
any bonuses and to require him to work 
excessive hours. The employee alleged 
the use of the mails to fraudulently induce 
him to hire on, but the RICO count 
was dismissed for lack of particularity. 


In many cases of 
wrongful or retaliatory 
discharge, a meaningful 
remedy may be found in 

federal or state civil 
RICO actions 


Because of the limitation of the type 
of injury cognizable under a federal RICO 
claim, problems may be avoided by care- 
fully crafting the complaint. In Kouvakas 
v. Inland Steel Company, 646 F.Supp. 
474 (N.D. Ind. 1986), the complaint 
alleged that plaintiff was harassed and 
abused when he refused to participate 
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in an alleged ongoing scheme of mailing 
fraudulent invoices to Inland’s customers. 
The complaint further alleged that the 
harassment caused him great mental suf- 
fering and a physical impairment that 
culminated in complete physical disability 
rendering him unable to work. Jd. at 477. 

The court granted the defendant’s 
motion for summary judgment on the 
RICO count on the ground that, even 
if the harassment caused the disability, 
it was a personal injury not cognizable 
under federal RICO, and the loss of 
employment derived from the personal 
injury rather than being caused by the 
alleged pattern of racketeering activity. 
A different result may have occurred if 
the complaint had alleged that the 
harassment was a constructive discharge, 
and the discharge was a foreseeable result 
caused by the defendant’s alleged pattern 
of racketeering activity. Cf., e.g., Acam- 
pora and Hunt. 


Conclusion 

In many cases of wrongful or retali- 
atory discharge, a meaningful remedy may 
be found in federal or state civil RICO 
actions. Plaintiff’s counsel should look 
carefully for evidence of mail or wire 
fraud connected with the discharge. If 
the discharge can be tied to (1) whistle- 
blowing for filing false reports to federal, 
state, or local governments; (2) reporting 
a pattern of criminal acts by the employer; 
or (3) refusal to participate in an ongoing 
pattern of criminal acts within the scope 
of the federal RICO or F.S. Ch. 772 
then a RICO count for treble damages 
and attorneys’ fees may be the remedy 
of choice. BJ 


1 Strasser, Employment-at-will: The Death 
of a Doctrine?, NaTL L.J. 1, (Jan. 20, 1986). 

2 Florida courts still decline to recognize 
a common law cause of action for retaliatory 
or wrongful discharge. Hartley v. Ocean Reef 
Club, Inc., 476 So.2d 1327 (Fla. 3d D.C.A. 
1985) (and cases cited therein). The employ- 
ment-at-will doctrine states that when a term 
of employment is discretionary or indefinite, 
either party may terminate at any time for 
any reason, or for no reason, without assuming 
any liability. 

Florida rejects the public policy exception, 
the implied covenant of good faith and fair 
dealing exception, and the implied contract 
exception. However, statutory exceptions have 
been created for retaliatory discharge based 
on (1) filing workers’ compensation claims, 
FLA. StTaT. §440.205 (1985); (2) jury service, 
FLA. STAT. §40.271 (1985); (3) discrimination 
by county or municipal employers on the basis 
of race, color, religion, sex, national origin, 
age, handicap, or marital status, FLA. STAT. 


§760.10 (1985); (4) discrimination by the state 
or any subdivision thereof on the basis of 
age, FLA. STAT. §112.044 (Supp. 1986); and 
(5) whistleblowing by public employees or 
employees of state contractors, FLA. STAT. 
§112.3187 (Supp. 1986), Ch. 86-233 1986 Fla. 
Laws. 

3 McConnell v. Eastern Airlines, Inc., 499 
So.2d 68 (Fla. 3d D.C.A. 1986) (employee 
handbooks, policy statements, memoranda, 
etc., without more, do not give rise to an 
_enforceable contract); Crawford v. David 
Shapiro & Co., 490 So.2d 993, 996 (Fla. 3d 
D.C.A. 1986); Hartley v. Ocean Reef Club, 
Inc., 476 So.2d 1327 (Fla. 3d D.C.A. 1983); 
Smith v. Piezo Technology and Professional 
Administrators, 427 So.2d 182, 184 (Fla. 1985); 
Segal v. Arrow Industries Corp., 364 So.2d 
89 (Fla. 3d D.C.A. 1978) (abrogated by FLA. 
StaT. §440.205 (1979); DeMarco v. Publix 
Super Markets, Inc., 384 So.2d 1253, 1254 
(Fla. 1980) (no public policy exception for 
wrongful discharge when employer fired 
employee for exercising state constitutional 
right of access to the courts by filing a tort 
claim against the employer); Muller v. Strom- 
berg Carlson Corp., 427 So.2d 266 (Fla. 2d 
D.C.A. 1983) (no implied contract from policy 
of yearly merit reviews); Forde v. Royal’s, 
Inc., 537 F.Supp. 1173 (S.D. Fla. 1982) (no 
wrongful discharge for sexual harassment); Roy 
Jorgensen Assoc., Inc., v. Deschenes, 409 So.2d 
1188 (Fla. 4th D.C.A. 1982) (personnel re- 
cruiter’s statement that employee would be 
located in certain city for two and one-half 
years did not create contract); Catania v. East- 
ern Airlines, Inc., 381 So.2d 265 (Fla. 3d 
D.C.A. 1980) (rejecting good faith exception; 
no public policy exception for bad motives); 
Hope v. National Airlines, Inc., 99 So.2d 244 
(Fla. 3d D.C.A. 1958) (oral promise that plain- 
tiff would be employed as long as defendant 
was in business was not binding). 

But cf., Hamlen v. Fairchilds Industries, 
Inc., 413 So.2d 800 (Fla. Ist D.C.A. 1982) 
(no wrongful discharge for breach of promise 
of permanent employment, but tort action 
for fraudulent misrepresentation would lie). 

4 Acampora v. Boise Cascade Corp., 635 
F.Supp. 66 (D. N.J. 1986); Hunt v. Weatherbee, 
626 F.Supp. 1097 (D. Mass. 1986); McLendon 
v. Continental Group, Inc., 602 F.Supp. 1492 
(D.N.J. 1985); Callan v. State Chemical Manu- 
facturing Co., 584 F.Supp. 619 (E.D. Pa. 1984); 
Morast v. Lance, 631 F.Supp. 474 (N.D. Ga. 
1986), aff'd, 807 F.2d 926 (11th Cir. 1987); 
Flowers v. Continental Grain Co., 775 F.2d 
1051 (8th Cir. 1985). 


See also, Malley-Duff & Assoc., Inc. v. 
Crown Life Insurance Co., 792 F.2d 341, 353 
(3d Cir. 1986), U.S. appeal pending, (reversing 
on statute of limitations grounds, the district 
court’s dismissal of RICO claim for wrongful 
termination of agency, thus implying but not 
deciding that a RICO remedy for wrongful 
termination of an agency relationship may 
exist); Kouvakas v. Inland Steel Co., 646 
F.Supp. 474 (N.D. Ind. 1986). 

Some unreported cases also have addressed 
the issue. See, e.g., Viola v. Bensalem Town- 
ship, No. CIV-84-3184 (E.D. Pa., Feb. 18, 
1986); Cefali v. Buffalo Brass Co., Inc., No. 
CIV-86-157C (W.D. N.Y., Oct. 3, 1986) (when 
employees brought RICO count alleging the 
employer committed several acts of mail fraud 


in furtherance of a scheme to fire the employ- 
ees in a manner which would deny them sever- 
ance benefits, the court dismissed the count 
on the ground that the pattern element was 
not satisfied, thus implying but not deciding 
that loss of employment was a cognizable 
injury under RICO). 

5 This narrowing of the pattern element 
reflects the suggestion by the U.S. Supreme 
Court in Sedima that the “extraordinary” uses 
to which civil RICO had been put appeared 
in part to the “failure of Congress and the 
courts to develop a meaningful concept of 
pattern.” Sedima, 473 U.S. 479 (1985). 

After the Court’s suggestion in Sedima, many 
federal courts addressed the issue of whether 
the pattern element could be satisfied by two 
or more acts in the furtherance of a single 
transaction or fraudulent scheme. 

Some courts have adopted a view similar 
to that of Florida’s amended definition of 
pattern, holding that two or more criminal 
acts in the furtherance of a single transaction 
or fraudulent scheme cannot satisfy the pattern 
element. Superior Oil Co. v. Fulmer, 785 F.2d 
252 (8th Cir. 1986); but cf., Alexander Grant 
& Co. v. Tiffany Industries, 770 F.2d 717 
(8th Cir. 1985) (remanding a RICO count 
which on its facts involved a single scheme). 
See also, Torwest DBC, Inc. v. Dick, F.2d 
—(10th Cir. 1987), No. 86-1450 (Jan. 20, 
1987) (when fraud was perpetrated at the time 
of sale of land by. defendants, subsequent sale 
of parcels, although benefiting the defendants, 
were not fraudulent and, therefore, single 
scheme lacked continuity and, therefore, did 
not satisfy pattern requirement); Deviries v. 
Prudential-Bache Securities, Inc., 805 F.2d 326 
(8th Cir. 1986) (allegations of excessive trading 
in securities account over six years failed to 
allege pattern because only one scheme). 


However, the majority of circuits of the 
U.S. court of appeals which have addressed 
the issue have rejected the single transaction 
or fraudulent scheme limitation to the pattern 
element. United States v. Ianniello, 808 F.2d 
184, 192 (2d Cir. 1986), (expressly declining 
to follow Superior Oil); Bank of America 
National Trust and Savings Ass’n v. Touche 
Ross, 782 F.2d 966 (11th Cir. 1986); R.A.G.S. 
Couture, Inc. v. Hyatt, 774 F.2d 1350, 1355 
(Sth Cir. 1985); Morgan v. Bank of Waukegan, 
804 F.2d 970, 977 (7th Cir. 1986); Miller v. 
Glen and Helen Aircraft, Inc., 777 F.2d 496 
(9th Cir. 1985) (on the facts involving a single 
scheme). But cf., Elliot v. Chicago Motor 
Club Insurance, 809 F.2d 347 (7th Cir. 1986) 
(purporting to follow Morgan but holding 
that several acts of mail fraud in connection 
with a single insurance claim arising out of 
one accident did not have the requisite continu- 
ity to form a pattern); Schreiber Distributing 
Co. v. Serv-Well Furniture Co., Inc., 806 F.2d 
1393, 1399 (9th Cir. 1986) (when defendant 
fraudulently obtained a shipment of appliances 
and sold them in plaintiff’s exclusive territory, 
the “pattern” requirement was satisfied but 
the continuity requirement was not satisfied 
because there was no threat of continuing 
activity); Marks v. Pannell Kerr Forster, __ 
F.2d —_— (7th Cir. 1987), No. 86-1609 (Feb. 
9, 1987) (multiple predicate acts over a Short 
time defrauding a single victim on one occasion 
not a pattern; but note the concurrence of 
Judge Cudahy stating that the majority opin- 
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ion requires more than one criminal episode, 
but apparently would not require multiple 
schemes). 

Also cf., Smoky Greenhaw Cotton Co. v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc., 
785 F.2d 1274, 1280 n. 7 (Sth Cir. 1986) 
with R.A.G.S. Couture, Inc. v. Hyatt, 774 
F.2d 1350 (Sth Cir. 1985). R.A.G.S. Couture 
involved two acts of mail fraud in a single 
scheme, and the Fifth Circuit said the acts 
were sufficiently related to form a pattern. 
774 F.2d at 1355. In Smoky Greenhaw, the 
Fifth Circuit noted the issue but expressed 
no opinion on it. 785 F.2d at 1280 n. 7. See 
also, Lipin Enterprises v. Lee, 803 F.2d 322 
(7th Cir. 1986) (pattern not found); Illinois 
Dept. of Revenue v. Phillips, 771 F.2d 312 
(7th Cir. 1985) (RICO claim allowed on facts 
involving a single scheme). 

6 It is noteworthy that the Florida Legisla- 
ture when amending the civil RICO provision 
chose not to narrow the broader type of injury 
provided for under the Florida act even though 
the the type of requisite injury was a major 
issue in the U.S. Supreme Court’s opinion 
in Sedima, in which the Court held “the plain- 
tiff has standing if, and can recover only to 
the extent that, he has been injured in his 
business or property... .” Sedima, 473 U.S. 
479 [emphasis added]. 

A full discussion of the federal and Florida 
RICO statutes is beyond the scope of this 
article. Those wishing to pursue the subject 
beyond the scope of this article are referred 
to Sedima and the authorities cited therein. 

7 See note 4, supra. 
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The Internal Revenue Service in a 
recent revenue ruling addressed the con- 
sequences of waiving interest rate adjust- 
ment provisions, sometimes referred to 
as “gross up” or “yield protection” pro- 
visions, in tax-exempt bonds. Many cor- 
porate owners of tax-exempt bonds have 
included in the bond documents specific 
interest adjustment provisions which 
increase the rate on the bonds if the 
corporate tax rate decreases, the alter- 
native minimum tax applies, or the 
deductibility of interest incurred to pur- 
chase tax-exempt obligations is disal- 
lowed. Some bankers may wish to waive 
these interest rate adjustments because 
the upwardly adjusted bond rate may 
not be competitive. However, the IRS 
seems to be unsympathetic and has taken 
the position that waiver of the interest 
rate adjustment will result in negative 
tax consequences. 

This article will examine the changes 
in calculating the cost of corporate own- 
ership of “tax-exempt” obligations after 
the Tax Reform Act of 1986 to deter- 
mine the true yield on the obligations 
and the possible effect of the new reve- 
nue ruling on the failure of the bond- 
holders to exercise gross up or yield 
protection provisions. 


Alternative Minimum Tax 

One of the provisions of the Act 
directly affecting corporations is the con- 
version of the corporate alternative min- 
imum tax (“AMT”) from an add on 
tax under the old law to a true alter- 
native tax under the 1986 Tax Act rules. 
The AMT applies only if the 20 percent! 
tax on “alternative minimum taxable 
income,” which is generally modified 
taxable income increased by the amount 
of items of tax preference,” exceeds the 
regular tax on taxable income computed 
under normal methods.3 


Tax Law Notes 


Gross Up or Pay Up: The Corporate 
Cost of Owning Tax-Exempt Obligations 


by David Hull, Hans Tanzler and Kathryn Sands 


Interest on specified private activity 


bonds issued after August 7, 1986, is a 
tax preference item‘ which is potentially 
taxable at a rate of 20 percent. The 
effective rate of the tax may be much 
lower because this preference item is 
reduced by any interest expense disal- 
lowed as a deduction in calculating tax 
under normal methods.’ For example, 
if $7000 in income is earned on a bond 
and $5000 in interest expense which is 
incurred to purchase the bond is disal- 
lowed as a deduction, then only $2000 
of the income is a tax preference item 
subject to tax at 20 percent. In this 
example, $7000 in tax exempt income 
has an overall effective tax rate of 5.7 
percent under the AMT. 

Private activity bonds are bonds issued 
for private business use and not for 
purely governmental purposes.® Small 
issue bonds, mortgage bonds, redevel- 
opment bonds, student loan bonds, 
501(c\(3) bonds and exempt facility bonds 
are examples of private activity bonds.’ 
Private activity bonds also include bonds 
of which more than 10 percent (5 per- 
cent in some cases) of the proceeds are 
used for a purpose other than the exempt 
purpose for which the bond is issued. 
Excepted from the tax preference list 
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are qualified 501(c)(3) bonds (as defined 
in Internal Revenue Code Section 145) 
and refunding bonds if the refunded 
bond or the original bond was issued 
before August 8, 1986.8 

Although interest on bonds issued 
before August 8, 1986, is not a tax 
preference item, the Act provides for a 
modification to alternative minimum tax- 
able income (“AMTI”) which has the 
potential indirect effect of taxing inter- 
est on governmental purpose bonds 
issued after August 7, 1986, and all 
bonds issued before August 8, 1986, at 
the rate of 10 percent.? Under the Act, 
AMTI is generally increased by one-half 
of the amount by which “book income” 
for financial accounting purposes exceeds 
taxable income plus all preference items.!° 
In other words, generally one-half of 
pre-August 8, 1986, tax-exempt income, 
reduced by associated interest expense, 
is potentially subject to the 20 percent 
alternative minimum tax. Using the pre- 
vious example, if $7000 in income is 
earned on a tax-exempt bond and $5000 
in interest expense is incurred to pur- 
chase the bond, then one-half of the 
difference or $1000 is subject to a 20 
percent tax and thus the $7000 is subject 
to an overall rate of 2.9 percent. 


Change in the Corporate 
Tax Rate 

Another provision of the Act directly 
affecting corporations is the reduction 
in the corporate tax rate. The current 
marginal corporate tax rate is 46 per- 
cent, until July 1, 1987, when it will 
decrease to 34 percent.!! For the corpora- 
tion with a calendar year end, the mar- 
ginal corporate tax rate is 40 percent 
or a blend of six months at 46 percent 
and six months at 34 percent.!? The 
decrease in the marginal tax rate lessens 
the attractiveness of a tax-exempt bond 


in comparison to a taxable bond or 
loan. For example, if the corporate 
bondowner operating on a calendar year 
basis desires a tax-exempt rate with a 
yield equivalent to a loan at a rate of 
10 percent on a taxable basis, the appro- 
priate tax-exempt equivalent (before any 
adjustment for lost interest deduction) 
is 6 percent (60 percent of 10 percent) 
in 198713 and 6.6 percent (66 percent of 
10 percent) after 1987,'* compared to 5.6 
percent for years prior to 1987.!5 In 
other words the corporate bondholder 
must receive a higher interest rate on 
the bond after 1986 in order to obtain 
a yield equivalent to the yield on a 
taxable investment at a given rate. 


Loss of Deduction for 
Related Interest 

An additional consequence of the Act 
is that banks are now subject to the 
disallowance as a deduction of certain 
interest expense incurred to purchase 
tax-exempt obligations. Generally, no 
deduction is allowed for interest pay- 
ments on indebtedness incurred or con- 
tinued to purchase or carry tax-exempt 
obligations.'6 However, pursuant to 
judicial and administrative interpretations, 
financial institutions have been able to 
deduct interest paid to depositors while 
investing deposited funds in tax-exempt 
obligations.!’ Special rules relating to cor- 
porate preference items reduced by 20 
percent the amount which could be 
deducted by financial institutions for 
interest on funds allocable to tax-exempt 
obligations acquired after December 31, 
1982.'8 The magnitude of this yearly loss, 
stated as a percentage of the principal 
amount of the bond, can be expressed 
by the following formula: 

Value of Lost Deduction = 
CTR x ACF when: 

.20 = the fraction of the disallowed 
related interest 

CTR = the maximum corporate tax 
rate (.46 through June 30, 1987 and .34 
thereafter) 

ACF = adjusted cost of funds for tax 
purposes, calculated by dividing the indi- 
vidual bank’s total interest expense by 
its average monthly basis in all its assets. 

Pursuant to the Act and effective 
January 1, 1987, none of the interest 
expense allocable to indebtedness on 
tax-exempt obligations (other than qual- 
ified tax exempt obligations) acquired 
after August 7, 1986, is allowed as a 
deduction by financial institutions.!9 It 
is important to note that the relevant 


.20 x 


timing is the acquisition date, not the 
date on which the obligation was issued. 
Therefore, the sale or purchase after 
August 7, 1986, of a bond issued prior 
to August 8, 1986, would convert the 
bond from a 20 percent disallowance 
bond to a 100 percent disallowance 
bond. The magnitude of the 100 percent 
disallowance (expressed as a percentage 
of the principal amount of the bond) 
can be expressed by the following for- 
mula: Value of Lost Deduction = CTR 
x ACF. 

For example, if the adjusted cost of 
funds equals 5 percent then the value 
of the lost deduction is 2 percent (.40 


Unless Congress or IRS 
modifies this position, 
corporate owners of bonds 
face a serious choice: enforce 
the interest rate adjustments 
or suffer serious tax 
consequences. 


x 5 percent) of the average monthly 
outstanding principal amount of the 
bond in 1987 and 1.7 percent (.34 x 5 
percent) of the average monthly princi- 
pal amount of the bond in 1988 and 
subsequent years. 


Combined Effect of Change in 
the Corporate Tax Rate and 
Loss of the Interest Deduction 
The above discussion demonstrates 
that the corporate tax rate change and 
the disallowed deduction for interest 
expense will affect the yield on bonds 
acquired by banks after August 7, 1986. 
Given the desired taxable equivalent 
yield, the tax free rate adjusted for the 


tax rate change and the disallowed 
deduction may be computed.?° 


Qualified Tax-Exempt Obligations 

Qualified tax-exempt bonds are the 
one small exception to the general rule 
that 100 percent of all related interest 
is nondeductible for bonds acquired after 
August 7, 1986. The previous 20 percent 
disallowance applies to these bonds.?! 

To qualify as a qualified tax-exempt 
obligation the bond must: 
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a. Be designated as a-“qualified tax- 
exempt obligation” by the issuer; 

b. Not be a private activity bond 
(except that a qualified 501(c)(3) bond 
as defined in Internal Revenue Code 
§145 can be a “qualified tax-exempt 
obligation” even though it is a private 
activity bond); 

c. Be issued by an issuer which rea- 
sonably anticipates to issue, together 
with subordinate governmental entities, 
no more than $10 million of tax-exempt 
obligations, other than private activity 
bonds which are not 501(1)(3) bonds, 
during the calendar year; and 

d. Be issued by an issuer which does 
not actually designate more than $10 
million of bonds as qualified tax-exempt 
obligations during the calendar year.?2 

A single $10 million limitation applies 
to each issuer and its subordinate entities. 
A subordinate entity is an entity which 
derives its issuing authority from another 
entity or an entity subject to substantial 
control by another entity. For example, 
a county, its port authority, housing 
authority, transportation authority, elec- 
trical authority and redevelopment author- 
ity may be subject to a single $10 million 
limit. Counties, municipalities and school 
boards are generally separate entities 
which have separate $10 million limits. 
Other entities may qualify as issuers 
but must be evaluated on an individual 
basis. 


Industrial Development Revenue 
Bonds 

“Qualified small issue bonds,”3 also 
commonly called Industrial Development 
Revenue Bonds (“IDB’s”), acquired after 
August 7, 1986, are subject to the 100 
percent interest disallowance rule.24 In 
addition, most IDB’s are not tax-exempt 
if issued after December 31, 1986. Only 
IDB’s issued to finance manufacturing 
facilities and certain bonds issued to 
benefit first time farmers are tax-exempt 
after December 31, 1986.25 To qualify, 
95 percent of the net proceeds must be 
used to provide a manufacturing facility 
or land (having a value of $250,000 or 
less)? for a first time farmer.27 Even 
manufacturing IDB’s and first time 
farmer IDB’s are not tax-exempt if issued 
after December 31, 1989.28 


Effect of Interest Adjustment 
Clause on Bonds 

While the bondholder may prefer to 
waive the interest adjustments in defer- 


ence to customer relationships, a recent 
revenue ruling forces the bondholder 
to enforce the provisions or possibly 
lose the tax-exempt status of the bond. 
Revenue Ruling 87-19 provides that if 
an owner of tax-exempt bonds waives 
the right under an interest adjustment 
clause to receive a higher rate of inter- 
est, the waiver results in a material 
change in the terms of the bond, which 
triggers a taxable exchange under 
Internal Revenue Code §100129 and a 
reissuance of the bonds. The ruling takes 
the position that the bank holding the 
“reissued bonds” is generally precluded 
from deducting the interest expense 
allocable to the tax-exempt interest on 
the reissued bonds even though the bond 
was only subject to 20 percent disallow- 
ance originally.3° The date of the waiver 
of interest adjustments is the date the 
new bonds are deemed to be issued. 
The bondowner must consider whether 
the bond is one that can be refunded 
or reissued at the time of the waiver. 

The failure to implement interest rate 
adjustments may have further implica- 
tions. Internal Revenue Code §149 
requires the new bonds to be registered 
in order to be tax-exempt. That section 
also requires that for tax-exempt bonds, 
certain information must be reported 
by filing with IRS Form 8038 by the 
15th day of second month after an 
issuance. If corporate bondowners have 
waived the interest adjustments without 
timely filing Form 8038, then the inter- 
est on those bonds may now be fully 
taxable to the corporate owner. 

Unless Congress or IRS modifies this 
position, corporate owners of bonds face 
a serious choice: enforce the interest 
rate adjustments or suffer serious tax 
consequences. BJ 


! Internal Revenue Code §55(b)(1). 

2Internal Revenue Code §55(b)(2). Other 
adjustments are addressed in Internal Reve- 
nue Code §§56 and 58. 

3 Internal Revenue Code §55(a). 

4 Internal Revenue Code §57(a)(5). 

5 See Internal Revenue Code §57(a)(5). 

6 Internal Revenue Code §141(b). 

7 Internal Revenue Code §141(d). 

8 Internal Revenue Code §57(a)(5)(C)(ii) and 
(iii). 

9 Internal Revenue Code §57(f). 

10This change applies to the alternative 
minimum taxable income of any corporation 
for any taxable year beginning in 1987, 1988 
or 1989. The change for any taxable year, 
beginning after 1989 will be 75 percent of 
adjusted current earnings. Internal Revenue 
Code §56(g). 

1! Internal Revenue Code §11(b). 

12 Internal Revenue Code §15(a). 

13 Sixty percent represents the portion of 
the interest income remaining after subtract- 
ing taxes at the blended rate of 40 percent. 

14 Sixty-six percent represents the portion 
of interest income remaining after subtracting 
taxes at the rate of 34 percent. 

15 Fifty-four percent represents the portion 
of interest income remaining after subtracting 
taxes at the rate of 46 percent. 

16 Internal Revenue Code §265(a)(2). 

17 Conference Committee Report No. 99- 
841, September 18, 1986 at II-332. 

18 Internal Revenue Code §291(e)(1)(B)(i). 
The method of determining interest allocable 
to indebtedness on tax-exempt obligations is 
set forth in Internal Revenue Code §291(e) 
(1)(8)(ii). 

19 Internal Revenue Code §265(b). 

20 Tax Free Rate = TR x (1-CTR) + (CTR 
x ACF) when: TR = the desired taxable 
equivalent rate (for example, prime rate plus 
1 percent). For example, if the prime rate is 
7.5 percent, then a tax-exempt rate equivalent 
in yield to the yield on a prime rate plus 
one percent taxable loan is calculated as 
follows: 

1987 = (7.5% + 1%) x (1 - .4) + 5%) = 
8.5% x .6 + 2% = 7.1%. 

1988 (and beyond) = 8.5% x (1 - .34) + 
(.34 x 5%) = 8.5% x .66 + 1.7%; = 7.31%. 

21 Internal Revenue Code §265(b)(3). 

22 Internal Revenue Code §265(b)(3). 


23 Internal Revenue Code §144(a). 

24 Internal Revenue Code §265(b). 

25 Internal Revenue Code §144(a)(12)(B). 
26 Internal Revenue Code §144(a)(11)(A). 
27 Internal Revenue Code §144(a)(12)(B). 
28 Internal Revenue Code §144(a)(12)(B). 
29 Rev. Rul. 81-169, 1981-1C.B. 429. 

30 Internal Revenue Code §265(b). 
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Criminal Law 


Immunity from Criminal Prosecution 


in Florida 


by William D. Matthewman 


Although considered by some to be 
a benefit to persons allegedly engaged 
in criminal acts, the concept of immu- 
nity from criminal prosecution was devel- 
oped to aid the government in its 
prosecution of crimes.! Immunity allows 
the state or government to force an 
individual to testify who otherwise would 
be allowed to remain silent by invoking 
the individual’s fifth amendment right 
against self-incrimination. The ability to 
compel witness testimony before grand 
juries, trials and other proceedings by 
granting immunity from the consequences 
of giving self-incriminating evidence is a 
useful governmental investigatory tool.2 
The use of this tool by the state and the 
consequent abrogation of an individual’s 
valid fifth amendment claim is based on the 
premise that an essential power of govern- 
ment is to compel testimony.? 


Use v. Transactional Immunity 
Immunity can be divided into two 
categories: “use” immunity and “trans- 
actional” immunity. Use immunity pro- 
hibits the government’s use of an 
individual’s compelled testimony and 
evidence derived from that testimony 
in a subsequent criminal prosecution. 
Transactional immunity protects an indi- 
vidual from subsequent criminal prose- 
cution for the acts to which the 
individual’s testimony relates. Transac- 
tional immunity is broader than use immu- 
nity in that an individual granted 
transactional immunity cannot be subse- 
quently prosecuted for the transaction 
to which his testimony relates, while an 
individual granted use immunity can be 
subsequently prosecuted for the trans- 
action his testimony relates to if the 
government can show that it obtained 
its evidence 2gainst the accused from 
independent sources.‘ Prior to 1970, fed- 
eral law authorized the broader grant 


of transactional immunity to individuals 
compelled to testify. However, federal 
law now provides only for the more 
limited use immunity.5 


Statutory Immunity in Florida 

Immunity from prosecution in Florida 
is a creature of statute. Prior to 1982, 
F.S. 914.04, the main immunity statute 
in Florida, conferred transactional immu- 
nity upon an immunized witness. Fol- 
lowing federal precedent, §914.04 was 
amended in 1982 to delete the provision 
regarding transactional immunity.® Before 
its amendment in 1982, F.S. 914.04 
stated: “[N]Jo person shall be prosecuted 
... for or on account of any transaction, 
matter, or thing concerning which he 
may so testify or produce evidence, doc- 
umentary or otherwise.” 

The effect of the prior statute was to 
grant both use and transactional immu- 
nity to affected witnesses.’ 

F.S. 914.04, our state’s primary legis- 
lative pronouncement on criminal immu- 
nity, currently reads as follows: 


No person who has been duly served with a 
subpoena duces tecum shall be excused from 
attending and testifying or producing any 
book, paper, or other document before any 
court having felony trial jurisdiction, grand 


jury, or state attorney upon investigation, 
proceeding, or trial for a violation of any of 
the criminal statutes of this state upon the 
ground or for the reason that the testimony 
or. evidence, documentary or otherwise, 
required of him may tend to convict him of 
a crime or to subject him to a penalty or 
forfeiture, but no testimony so given or 
evidence so produced shall be received against 
him upon any criminal investigation or pro- 
ceeding. Such testimony or evidence, how- 
ever, may be received against him upon any 
criminal investigation or proceeding for per- 
jury committed while giving such testimony 
or producing such evidence or for any perjury 
subsequently committed. 

The amended statute confers no author- 
ity on the state to grant a witness 
transactional immunity.® It should be 
noted that this statute, F.S. 914.04, was 
recently further amended in 1985 to 
include the last sentence which allows 
the state to prosecute an immunized 
witness for perjury. This amendment was 
enacted by the legislature subsequent 
to the Florida Supreme Court’s decision 
in State v. Fowler, 466 So.2d 210 (Fla. 
1985), which held that an immunized 
witness could not subsequently be 
prosecuted for perjury or perjury by 
contradictory statements. An attorney rep- 
resenting an individual granted immu- 
nity must, therefore, be certain that the 
client is aware that false statements made 
by the client could give rise to future 
criminal liability notwithstanding the 
grant of immunity by the prosecutor 
or other official. 


Transactional Immunity Still 
Exists in Florida 

Florida courts and many criminal practi- 
tioners are of the opinion that transac- 
tional immunity has been completely 
abrogated in the State of Florida and 
replaced by the more limited use immu- 
nity. For example, in the recent case 
of State v. Williams, 487 So.2d 1092 
(Fla. Ist DCA 1986), the court opined 
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tp 


that there is an absence of statutory 
authority permitting transactional immu- 
nity. This writer disagrees that transac- 
tional immunity is completely dead in 
Florida, however, and further believes 
that transactional immunity may still 
be available to witnesses in Florida under 
certain circumstances. The rationale for 
this belief is described below. 

Although F.S. 914.04, the main immu- 
nity statute in Florida, grants only use 
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immunity, criminal practitioners should 
not overlook other Florida statutes which 
may provide greater immunity protection 
to witnesses in certain specific situations. 
For example, F.S. 542.28 deals with 
civil antitrust investigations. F.S. 
542.28(11) states as follows: 


Florida law is currently 
contradictory in its allowance 
of use immunity in most 
situations while still 
authorizing transactional 
immunity in other situations 


Except in a prosecution for perjury, a natural 
person who complies with a Court order to 
provide testimony or documents after assert- 
ing a privilege against self-incrimination to 
which he is entitled by law may not be 
subject to a criminal proceeding or to the 
civil penalty of Section 542.21(1), with respect 
to the transaction to which he is required to 
testify or produce documents. 

F.S. 542.28(11) appears to grant 
transactional immunity to persons who 
are compelled to give testimony regard- 
ing civil antitrust investigations under 
this statute. Therefore, although the 
Florida Legislature evidenced its intent 
to change Florida’s scheme of criminal 
immunity from a broad grant of both 
use and transactional immunity to a 
more limited grant of solely use immu- 
nity when F.S. 914.04 was amended in 
1982, the legislature has apparently over- 
looked and has not amended several 
statutes which continue to provide wit- 
nesses with transactional immunity in 
exchange for their compelled testimony. 

Another example, F.S. 562.11(2)(c)(3) 
grants to persons under 21 years of age 
testifying in any criminal proceeding or 
hearing before the Beverage Department 
“full and complete immunity from pros- 
ecution for any violation of law revealed 
in such testimony. ...” An immunity pro- 
vision is also contained in Ch. 544 of 
the Florida Statutes which deals with 
combinations against Florida meats. A 
review of F.S. 544.05 shows that 
transactional immunity is granted to 
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those who are compelled to testify in 
investigations based upon Ch. 544 viola- 
tions or growing out of a violation of 
Ch. 544. Further, F.S. 624.322, dealing 
with investigations into insurance mat- 
ters, appears to grant transactional immu- 
nity, use immunity, and even immunity 
from license revocation to persons who 
are compelled to testify by the Depart- 
ment of Legal Affairs, or the Depart- 
ment of Insurance, in investigations 
conducted pursuant to said statute. This 
appears to be the broadest grant of 
immunity contained in the Florida Stat- 
utes, although it only applies to limited 
situations. Additionally, F.S. 687.071 deal- 
ing with investigations into criminal 
usury, loan sharking and shylocking, also 
appears to grant the broader transactional 
immunity to witnesses compelled to tes- 
tify in investigations under this statute.? 
Accordingly, even though the Florida 
Legislature in 1982 amended F.S. 914.04 
to grant only use immunity, it appears 
to be still possible for a person to obtain 
transactional immunity in Florida if he 
falls within one of the specific statutes 
listed above. This appears to be an area _ 
ripe for legislative reform. Without 
opining as to the propriety of the legisla- 
ture’s adoption of the narrower concept 
of use immunity, common sense and 
logic would dictate that if the legislative 
policy of the State of Florida, as reflected 
in the 1982 amendment to F.S. 914.04, 
is to provide witnesses with only use 
immunity and not transactional immu- 
nity, then all statutes dealing with grants 
of immunity in Florida should similarly 
grant only use immunity. As discussed 
above, Florida law is currently contra- 
dictory in its allowance of use immunity 
in most situations while still authorizing 
transactional immunity in other situa- 
tions. While this contradiction exists, 
defense attorneys may be able to use 
the broader grants of transactional immu- 
nity to their client’s advantage, while 


. these overlooked statutes could prove to 


be a trap for the unwary prosecutor. 


How a Witness Becomes 
immunized 

The Florida Supreme Court has ruled 
that it is not necessary for a witness to 
assert his privilege against self-incrimi- 
nation prior to obtaining a grant of immu- 
nity. In Jenny v. State, 447 So.2d 1351 
(Fla. 1984), a witness was served with 
a subpoena commanding him to appear 
before a state attorney to testify, and 


he was questioned by the state regarding 
matters for which he was later charged. 
The defendant filed a motion to dismiss 
the information, based upon the fact 
that the charges were related to his prior 
subpoenaed testimony before the state 
attorney.!° The trial court granted the 
defendant’s motion to dismiss, but the 
district court reversed, holding that F.S. 
914.04 did not confer immunity unless 
the witness first asserts his privilege 
against self-incrimination and is then 
compelled to testify by the state. The 
Florida Supreme Court quashed the opin- 
ion of the district court and reinstated 
the trial court’s order dismissing the 
information, holding that Florida’s immu- 
nity statute is self-executing. As stated 
by the Supreme Court in Jenny v. State, 
at 1353, “The Statute automatically 
grants use and transactional immunity 
to one who testifies under the circum- 
stances it delineates.” Therefore, a wit- 
ness apparently does not have to invoke 
his fifth amendment right when faced 
with a state subpoena requiring him to 
testify, as the main immunity statute, 
F.S. 914.04 has been deemed to be “self- 
executing.”!! 


Extensions of Immunity to 
Professional Disciplinary 
Proceedings 

Under the current version of F.S. 
914.04, when a witness is subpoenaed 
for deposition by the state!2 and thereaf- 
ter testifies, the witness is clothed with 
use immunity regarding a subsequent 
criminal proceeding. What if, however, 
the witness is a regulated professional 
such as a doctor or lawyer and his 
compelled testimony would be damaging 
in a subsequent disciplinary proceeding? 
The short answer is that a grant of 
immunity pursuant to F.S. 914.04 appar- 
ently does extend to future disciplinary 
proceedings. Until very recently, this 
answer was not so clear. 

In State v. Rendina, 467 So.2d 734 
(Fla. 4th DCA 1985), an attorney was 
subpoenaed for deposition in a criminal 
case. The attorney-witness refused to tes- 
tify and argued that the immunization 
flowing from F.S. 914.04 was insuffi- 
cient to immunize him from Bar disci- 
plinary proceedings and further argued 
that the state had the burden to seek 
an order from the Florida Supreme 
Court immunizing him from disciplinary 
proceedings before he could be com- 
pelled to testify. The trial court agreed 


with the attorney-witness, but the district 
court rejected his argument. The district 
court held that a witness granted immu- 
nity is only immunized from criminal 
prosecution and cannoi refuse to testify 
because of potentially adverse use of 
said testimony by the Bar in disciplinary 
proceedings. 

Recently, the Florida Supreme Court 
quashed the decision of the Rendina 
district court, and held that when the 
state desires to compel the testimony 
of an attorney which may be used against 
him in a subsequent Bar disciplinary 
proceeding, the state must bear the 
burden of obtaining immunity from the 
Florida Supreme Court before the wit- 
ness can be compelled to testify. DeBock 
v. State, __ So.2d , 11 FLW550 
(Fla. 1986).!3 This decision is not limited to 
attorneys, but would also apparently apply 
to architects,!4 dentists!5 and other licensed 
professionals.'6 This decision places an 
additional burden on the state when the 
compelled testimony of a licensed profes- 
sional is sought in a criminal investigation 
and should be closely reviewed by attor- 
neys who represent licensed professionals 
in such circumstances. 


Conclusion 

Immunity is clearly a creature of stat- 
ute. The trend in recent years, in both 
the federal jurisdiction and in Florida, 
is a statutory move away from the 
broader grant of transactional immunity 
to the more limited concept of use immu- 
nity. It would appear that the immunity 
statutes in Florida are currently incon- 
sistent with the main immunity statute 
providing for use immunity while other 
statutes provide for transactional immu- 
nity in certain circumstances. This writer 
suggests that the Florida Statutes should 
be amended to provide for one scheme 
of immunity in Florida so as to provide 
consistency in all situations when com- 
pelled testimony is sought. BJ 
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(1967). 

9 Cf. State v. Powell, 343 So.2d 892 (Fla. 
Ist D.C.A. 1977). 

10[t should be noted that this decision 
dealt with the previous version of F.S. 914.04, 
which, as discussed previously, granted 
transactional and use immunity to witnesses. 

It should be noted that Jenny v. State 
construed only F.S. 914.04 and not the other 
Florida immunity statutes discussed in this 
article. 

12 See FLA. STAT. 27.04; Cf. State v. Powell, 
343 So.2d 892 (Fla. Ist D.C.A. 1977). 

13 Tt should be noted that the Supreme Court 
of Florida has granted The Florida Bar’s motion 
for rehearing in DeBock v. State. Oral argu- 
ments are currently scheduled for June 3, 1987. 

4 Florida State Board of Architecture v. 
Seymour, 62 So.2d 1 (Fla. 1952) 

'S Lurie v. Florida State Board of Dentistry, 
288 So.2d 223 (Fla. 1973). 

16 State ex rel. Vining v. Florida Real Estate 
Commission, 281 So.2d 487 (Fla. 1973). 
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The American Red Cross 
addresses the most often asked 
questions about AIDS and the 
workplace: 


CAN AN EMPLOYEE 
WITH AIDS 
INFECT OTHER 
EMPLOYEES? 


The AIDS virus cannot be 
spread by everyday contact in the 
workplace. An employee with 
AIDS can infect another employee 
only if they have sexual contact or 
share intravenous drug needles. 


CAN THE AIDS VIRUS 
BE SPREAD BY USING 
A TELEPHONE OR 
WATER FOUNTAIN? 


No. The AIDS virus is not 
spread through air, water, or on 
surfaces, such as telephones, door 
knobs, or office machines. The 
virus is spread mainly through an 
exchange of body fluids during 
sexual activity, or the exchange of 
blood as occurs through sharing 
contaminated IV drug needles. 


SHOULD I PROVIDE OR 
DESIGNATE SEPARATE 
BATHROOM FACILITIES 
FOR EMPLOYEES WITH 
AIDS? 


There is no need to. The 
AIDS virus is not spread through 
ordinary use of toilets, sinks, or 
other bathroom facilities. 


CAN I TELL IF 
SOMEONE IS INFECTED 
WITH THE AIDS VIRUS? 


There are many carriers of 
the virus who do not have the 
symptoms or signs of the disease 
and may or may not develop the 
disease. A carrier of the AIDS 


virus can infect other people but 
not through ordinary workplace 
contact. 


WHAT IF I TOUCH A 
COWORKER WITH AIDS 
WHO HAS A BLEEDING 

CUT? 


There is no reason to believe 
that AIDS could be spread this 
way. Whether a person has AIDS 
or not, all open, bleeding cuts 
should be taken care of by observ- 
ing good health and hygiene 
practices. 


HOW SHOULD 
EMPLOYEES WITH AIDS 
BE TREATED? 


On a day-to-day basis, treat 
them normally. You and your 
employees should learn about 
AIDS, and when dealing with their 
problem, use compassion and 
understanding. 

Above all, remember... 


AIDS IS 
HARD TO CATCH. 


This information is based 
upon data from the US. Public 
Health Service. For more informa- 
tion, call your local health depart- 
ment, the Public Health Service 
Hotline (-800-342-AIDS) or your 
local Red Cross Chapter. 

Or, if you're interested in an 
educational program about AIDS 
for your company, call your local 
health department or your local 
Red Cross Chapter. 


WE WANT YOU TO 
KNOW AS MUCH ABOUT 
AIDS AS WE DO. 


mee American Red Cross 
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sions affect an employer’s duty to accom- 
modate an employee’s religion (Hobbie 
v. Unemployment Appeals Commission 
of Florida, 107 S.Ct. 1046 (1987), 
and Ansonia Board of Education v. 
Philbrook, 107 S.Ct. 367 (1986); 
handicap (School Board of Nassau 
County v. Arline No. 85-1277, slip. op. 


(March 3, 1987)); and to some degree, ~ 


pregnancy (California Federal Savings 


and Loan v. Guerra, 107 S.Ct. 683 .. 


(1987)). 

It is not enough for an employer not 
to discriminate on the basis of religion, 
handicap and pregnancy. An employer 
must make allowances concerning an 
employee’s religion, handicap or preg- 
nancy and, under some circumstances, 
give special treatment or benefits. Title 
VII of the Civil Rights Act of 1964! and 
the free exercise clause of the first amend- 
ment require religion accommodation. 
Section 504 of the Rehabilitation Act 
of 1973 requires handicap accommoda- 
tion.2 Even though the Pregnancy Dis- 
crimination Act} and the Guidelines on 
Discrimination Because of Sex‘ do not 
use the word accommodation, the 
Guerra case used the term to mean 
special preferential treatment of preg- 
nancy. 


Accommodation and Religion 

Under §701(j) of Title VII, an em- 
ployer must “reasonably accommodate” 
an employee’s religion unless there 
is “undue hardship on the conduct of 
the employer’s business.” The Equal Em- 
ployment Opportunity Commission 
Guidelines Because of Religion clarify 
the type of accommodation required‘ 
under Title VII. 

The guidelines suggest alternatives for 
accommodating religious practices, such 
as voluntary substitutes and swaps, flex- 


Four recent U.S. Supreme Court deci- — 


Corporation, Bankingé& Business Law 


An Employer’s Duty to Accommodate 
Religion, Handicap, and, to Some Degree, Pregnancy 


ible scheduling, lateral transfers, and 
change of job assignments. Although 
most of the religion accommodation 
cases concern work schedules, the fol- 
lowing religious practices must also be 
accommodated: (l) prayer breaks, (2) 
religious dietary requirements, (3) non- 
working mourning periods, (4) religious 
scruples concerning physical exams, (5) 
religious scruples concerning union mem- 
bership or (6) special modes of dress 
or grooming habits. 

Although the guidelines state that the 
employer must consider the employee’s 
choice of alternatives, case law has now 
invalidated this requirement because it 
is inconsistent with Title VII.6 An 
employer is not required to accept a 
specific employee-proposed accommoda- 
tion. Any reasonable accommodation is 
enough. 

In the landmark case Transworld Air- 
lines v. Hardison, 432 U.S. 63 (1977), 
an employer can use undue hardship 


as a defense to accommodation if the 


cost would be more than de minimis. 
Administrative costs for scheduling and 
payroll will not be included in a de 
minimis finding. Transworld Airlines was 
a 24-hour seven-day operation. It was 
imperative that Hardison, a member of 
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the World Wide Church of God, work 
on Saturday. When he would not, he 
was fired. The Court held that paying 
premium wages for substitute employees 


_ on a regular basis was not de minimis; 


paying premium wages once in awhile 
would be de minimis. The Court was 
also unwilling to displace a seniority 
system under a valid collective bargain- 
ing agreement. Hardison’s discharge was 
upheld. 

The Philbrook case continued a very 


‘narrow interpretation of religious accom- 


modation. The Supreme Court held that 
it was not religious discrimination when 
a school board allowed an employee 
only three religious holy days when he 
asked for six holy days. The Court said 
that unpaid leave for religious holidays 
is generally reasonable accommodation. 
Unless religious leave is singled out for 
less protection than other types of leave, 
the accommodation required is the de 
minimus standard under Hardison. 
Under Title VII the employer’s obliga- 
tions to accommodate are generally a 
matter of convenience. An employer 
does not have to accommodate an 
employee’s religious beliefs if the em- 
ployee refuses to cooperate.”? An employer 
is not required to guarantee that the 
employee would never work on Satur- 
day. An employer is also not required 
to allow an employee to work overtime 
so that the employee can have both 


religious holidays and vacation days.? 


Allowing two days of paid personal 
leave for religious holidays was reason- 
able accommodation,!° but allowing only 
one day of paid personal leave was not 
reasonable. !! 

An employer would also be required 
to accommodate an employee whose reli- 
gious beliefs did not allow him to pay 
union dues,'2 by allowing him to make 
a comparable contribution to his church 


4 

— 

: 

\ 2 


or a charitable organization as suggested 
in §1605 2(d)2 of Guidelines on Dis- 
crimination Because of Religion. 

The Hobbie case is not a Title VII 
case but a first amendment case. The 
Florida Unemployment Appeals Com- 
mission violated the first amendment 
free exercise clause when it refused to 
grant unemployment benefits to a con- 
verted employee who was fired for refus- 
ing to work during her Sabbath. The 
employee was unlawfully forced to 
choose between religious beliefs and con- 
tinuation of employment. The Supreme 
Court used a strict scrutiny standard; 
denial of benefits could only be justified 
if the state had a compelling interest. 

The fact that Hobbie converted after 
she was hired was irrelevant. She has 
the same constitutional protection as 
an employee who had those beliefs when 
hired. The Court also rejected the 
appeals commission’s argument that 
awarding unemployment benefits would 
violate the establishment clause of the 
first amendment.!3 

In summary the standard required in 
a Title VII religion accommodation case 
is minimal. If there is more than a de 
minimis cost or inconvenience, the 
employer can use undue hardship as a 
defense. But the de minimis standard 
will not apply if religious leave is treated 
differently from other leave. At the 
other end of the spectrum is the strict 
scrutiny standard of a first amendment 
free exercise case. 


Accommodation and Handicap 

Under the Rehabilitation Act a handi- 
capped person is “any person” who: 

(i) has a physical or mental impair- 
ment which substantially limits one or 
more of such person’s major life activ- 
ities, 

(ii) has a record of such an impair- 
ment or 

(iii) is regarded as having such an 
impairment.!4 

A handicapped applicant is “qual- 
ified” if the employee can essentially 
perform the job with reasonable accom- 
modation. An employer could lawfully 
refuse to hire a handicapped employee 
who could not perform essential func- 
tions of the job, but an employer could 
not lawfully refuse to hire a handi- 
capped employee who could not per- 
form nonessential functions of the job.!5 

Reasonable handicap accommodation 
could include job restructuring, mod- 


ified work schedules, special equipment, 
readers or interpreters. As in religion 
accommodation, an employer is not 
required to accommodate a handicapped 
employee if there is undue hardship. 
Although this is measured by the size 
and type of the employer and the cost, 
reasonable handicap accommodation is 
more broadly defined than in religion 
cases. The de minimis test of the 
Hardison case has never been applied 
to a handicap case because there is a 
different rationale for handicap cases. 


An employer could lawfully 
tefuse to hire a handicapped 
employee who could not 
perform essential functions 
of the job, but an employer 
could not lawfully refuse 
to hire a handicapped 
employee who could not 
perform nonessential 
functions of the job 


The rationale for religious accommo- 
dation is to reduce the effect of an 
employer’s policies on those who have 
sincere religious beliefs. The rationale 
of the Rehabilitation Act was to “enable 
handicapped persons to achieve their 
full productive capability, foster their 
self-sufficiency and independence and 
integrate them into the community.”!6 
A de minimis approach could not 
achieve this. 

Arline, a Florida case, expanded the 
coverage of the Rehabilitation Act. The 
Supreme Court held that persons with 
contagious diseases, in this case tuber- 
culosis, are covered under §504 of the 
Rehabilitation Act. The case was re- 
manded to determine whether Arline 
was “otherwise qualified” for her 
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teaching position. 

In order to determine whether a 
person with a contagious disease is 
“otherwise qualified” the district court 
must inquire: 

(1) “The nature of the risk (e.g., how 
the disease is transmitted?); 

(2) The duration of the risk (e.g., how 
long is the carrier’s infection?); 

(3) The severity of the risk and what 
is the potential harm to third parties; 

(4) The probabilities the disease will 
be transmitted and will cause varying 
degrees of harm.”!7 

If an analysis of the four factors 
shows there was a “significant risk” of 
communicating an infectious disease to 
others in the workplace, the employee 
will not be “otherwise qualified.” The 
fact that some persons with contagious 
diseases may pose a serious threat does 
not justify excluding all persons with 
contagious diseases. The basic purpose 
of 504 is to ensure “that handicapped 
individuals are not denied jobs because 
of the prejudice or ignorance of others.” 
For example, an epileptic could not 
automatically be excluded from apply- 
ing for a police officer position.!8 

If an employee is “otherwise qual- 
ified,” then the court must decide 
whether any “reasonable accommoda- 
tion” would allow the employee to per- 
form his job. Reasonable accommoda- 
tion does not include, “financial and 
administrative burdens,” or “fundamen- 
tal alteration” under Southeastern Com- 
munity College v. Davis, 442 U.S. 399 
(1979),'!9 the first Supreme Court case 
under the Rehabilitation Act. 

The college refused to admit Davis 
to its nursing program because she was 
unable to understand speech without 
lip-reading. The Court held that the 
school was not required to make “sub- 
stantial modifications” to its educational 
program, such as waiving the clinical 
requirement or providing a teacher to 
supervise closely the clinical program. 

The following are examples of reason- 
able accommodation. An employee 
whose sight was partially affected by a 
brain tumor was not required to use a 
video display terminal. Hiring part-time 
readers for blind case workers 
was reasonable since the cost was 
only a small percentage of the budget.?! 
On the other hand an employer did not 
have to accommodate a veteran’s delayed 
stress reaction syndrome when it caused 
excessive absenteeism. 

In the Arline case the district court 


will have to determine whether Arline 
can be accommodated. Arline was fired 
because of the. recurrence of tuberculosis. 
It is unclear from the record as to 
whether she was contagious when she 
was terminated. The Court said the 
school would not be required to put 
a contagious teacher with elementary 
school children. The decision left many 
questions unanswered. Would teaching 
older students or placement in a non- 
teaching position be reasonable accom- 
modation? Does accommodation include 
a right to transfer? 


The Arline case is also important 
because of its implications for employ- 
ees with AIDS. The Court specifically 
left that question unanswered. 


This case does not present, and we there- 
fore do not reach, the questions whether a 
carrier of a contagious disease such as AIDS 
could be considered to have a physical impair- 
ment, or whether such a person could be 
considered, solely on the basis of contagious- 
ness, a handicapped person. . . .23 


Although this was left open, there is 
an argument that a carrier of AIDS 
without any symptoms of the disease 
would not be covered, while an AIDS 
victim with an impairment that restricts 
life activity would be covered by the 
Rehabilitation Act. 


Even though the Court in Arline 
didn’t change the law of accommoda- 
tion, the number of persons covered 
by the act is increased. As a result the 
number of people to be accommodated 
has also increased. 


Accommodation and Pregnancy 

In Guerra, a California statute requir- 
ing employers to provide unpaid leave 
for four months and reinstatement to 
pregnant employees was not preempted 
by Title VII. Only eight states have 
statutes similar to California.25 Florida 
is not one of them. The case paves the 
way for the legislatures to give limited 
preferential treatment to pregnant employ- 
ees such as paid pregnancy leave or 
child care leave. In Florida two bills 
have been filed by Representative Elaine 
Gordon. HB 329 provides for required 
maternity and paternity leave. HB 328 
provides for pregnancy leave for up to 
four months and for temporary trans- 
fers when a current position is hazard- 
ous or strenuous. 


Under the Pregnancy Discrimination 
Act, a pregnancy must be treated like 
any other temporary disability. The 
Guerra case goes one step further hold- 
ing that pregnant women can be treated 
more favorably than nonpregnant employ- 
ees. The California statute requires 
employers to reinstate a pregnant em- 
ployee to her previous job. If the job 
is not available, then the employer 
must use a good faith effort to find 
the employee a comparable job. 


The bank tried to find similar posi- 
tions for all employees returning from 
leaves of absence when the employee’s 
original job was unavailable. But the 
bank also reserved the right to terminate 
an employee if no position was found. 
When Garland wanted to return to work 


after her pregnancy, she was told that 
her job was no longer available and 
that similar positions were also not avail- 
able. 


The court of appeals reversed, stating 
that the Pregnancy Discrimination Act 
does not “demand that state law be 
blind to pregnancy’s existence.”26 The 
court held that the statute was valid 
and that Title VII did not preempt the 
state law since Congress had only 
intended “to construct a floor beneath 
which pregnancy disability benefits may 
not drop, not a ceiling above which 
they may not rise.” The Supreme Court 
affirmed. In fact, “Congress repeatedly 
in the legislative history of Title VII 
acknowledged the existence of state anti- 
discrimination laws that prohibit dis- 
crimination on the basis of pregnancy.”2’ 

In Wimberley v. Labor and Industrial 
Relation Commission of Missouri, 107 
S. Ct. 821 (1987), the U.S. Supreme Court 
held that Missouri’s neutral policy to 
disqualify workers from unemployment 
compensation who leave their jobs for 
reason unrelated to employment was 
constitutional.28 The Court held that 
there was no requirement that pregnant 
women receive the benefits; the only 
requirement was that unemployed preg- 
nant women not be treated differently 
from other unemployed employees. 

In other words, a state is permitted 
as in Guerra to pass a statute that gives 
limited preference to pregnant women, 
but is not, as in Wimberley required 
to treat pregnant employees differently 
from other employees. 
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Conclusion 

Accommodation continues to have dif- 
ferent standards in religion, handicap 
and pregnancy cases. Religious accom- 
modation is still narrowly construed.. If 
the cost of accommodation is more than 
de minimis, an employer. has the defense 
of undue hardship. But if employees 
with religious beliefs are treated differ- 
ently from other employees, the de- 
minimis standard cannot be used as a 


ONSTRUCTION 


e Delay 

Disruption 

e Acceleration 

e Standard of 
the industry 

e Damage 
calculation 


“OXLEY CONSTRUCTION - 
CONSULTANTS, IN 


Suite 270 
3637 4th St. N é 
St. Petersburg, Florida 337 


Professional Engineer @ Certified General 
_ Contractor @ Experienced 
Arbitrator © Board Member Associated 
General Contractors 


@ Attorney References on Request @ - 


defense. If the establishment clause is 
the basis of the suit, the case. goes from 
de minimis to strict scrutiny. The defense 
of undue hardship accommodation in 
handicap cases is less likely to succeed 
than in religious discrimination cases. 
Considerable costs and job restructuring. 
can be required in order to increase 
employment opportunities for the handi- 
capped. Pregnancy does not require 
accommodation. If a state like California 
wants to give preferential treatment to 
pregnant employees, it can, up to a 
point, without being preempted by Title 
VII. Otherwise an employer need only 
treat a pregnant employee like any other 
employee with a temporary disability. B 


142 U.S.C. §2000e(j). 
229 U.S.C. §794. This law only applies 
to employers who receive federal assistance. 


In addition §504 only applies to the program. 
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As a result of recent decisions by the 
Florida courts, real estate practitioners 
need to be aware of two potential pitfalls 
in drafting contract default provisions. 
First, although it remains a general prin- 
ciple of law that parties to a contract 
may stipulate what the consequences 
of a breach shall be “so long as the 
bounds of reasonableness and fairness 
are not transgressed,”! Florida courts 
have interpreted the concept of reason- 
ableness narrowly to invalidate contract 
default provisions that strictly limit the 
purchaser’s remedy to a return of the 
deposit.” 

Regardless of the actual contract lan- 
guage the courts have imposed their 
own concepts of equity and granted the 
purchaser additional remedies.? The 
second notable pitfall lies in drafting a 
default provision that gives the seller 
the alternative of retaining the pur- 
chaser’s deposit or suing for damages. 
A recent district court decision has held 
that giving the seller such an option 
renders the liquidated damage provision 
unenforceable.‘ 


Limiting the Purchasers’ Remedies 
to Return of the Deposit 

The Supreme Court first considered 
the effect of a contract provision limit- 
ing one party’s remedies in the 1928 
decision of Vance v. Roberts, 118 So. 
205 (Fla.1928). In Vance the contract 
provided that the deposit would be the 
seller’s agreed upon and liquidated dam- 
ages in the event the purchaser defaulted; 
however, the contract did not address 
the purchaser’s remedies. The seller 
defaulted and the purchaser sought 
specific performance. The seller argued 
that the purchaser should only receive 
the deposit and not the remedy specific 
performance since the contract precluded 
specific performance for the seller, and, 


Default Provisions in Contracts 
for the Sale of Real Property 


by Jerry E. Aron and Hugh W. Perry 


Real Property, Probate & Trust Law 


therefore, to grant that remedy to the 
purchaser would render the contract 
unenforceable for lack of mutuality of 
remedy.5 The Supreme Court rejected 
the seller’s arguments, and unanimously 
held that the liquidated damage provi- 
sion did not affect the purchaser’s right 
to specifically enforce the contract since 
the purchaser had tendered the agreed 
upon purchase price and was otherwise 
willing to perform the agreement.® The 
court found no mutuality problem. 

The following year in Holltorf v. 
Walker, 121 So. 553 (Fla. 1929), the 
Supreme Court reversed a decree of 
specific performance for a purchaser of 
real property where the contract pro- 
vided the deposit would be returned to 
the purchaser if the seller defaulted. 
The contract provided in part as fol- 
lows: 


If the abstract shows good title as afore- 
said, and the said Howard Walker refuses 
to accept said property upon said terms, the 
said $50.00 is to be forfeited to me, but if 
said title be found not to be salable and 
merchantable, or if I fail to make delivery 
of said property as agreed, I hereby agree 
to return said $50.00.’ 


The Supreme Court held that where 
the contract stipulates the remedy for 
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breach, the court will not rewrite the 
contract to include the remedy of specific 
performance.’ Thus, by implication, the 
court distinguished Vance, because in 
Vance there was no specific contract 
language limiting the purchaser’s reme- 
dies. Unfortunately, the court went fur- 
ther and stated that to grant the 
purchaser specific performance would 
create a mutuality problem.? In dissent 
Justice Strum noted the apparent con- 
flict with Vance v. Roberts, and stated 
that the default provision should not 
bar the purchaser’s suit for specific 
performance since the provision did not 
clearly indicate it was the sole remedy 
of either party.!° 

In Sperling v. Davie, 41 So.2d 318 
(Fla. 1949), the Supreme Court con- 
demned a remedy limitation provision 
that was very similar to the provision 
which was enforced in Holltorf. In 
Sperling, the contract provided that the 
deposit would be retained by the seller 
as liquidated and agreed damages if the 
deal was not consummated; however, if 
title was found to be unmarketable or 
defective the deposit was to be returned 
to the purchaser.!! The seller defaulted, 
returned the deposit to the purchaser, 
and sold the property to a third party. 
The Supreme Court responded to the 
seller’s contention that the purchaser 
was limited to the remedy of return of 
the deposit as stipulated in the contract, 
with the following oft-quoted sentence: 


This seems to us to come perilously close 
to arguing that the sellers, after entering into 
a solemn agreement, could glibly dishonor 
it and restrict the buyer to regaining what 
was in practical effect already his, inasmuch 
as the transaction was not consummated and 
the sellers were therefore not entitled to the 
money. !2 


Without reference to Vance or Holl- 
torf, the Supreme Court granted the 
purchaser the remedy of specific perfor- 


mance even though it was not a remedy 
set forth in the contract.!3 

The Supreme Court addressed the 
apparent conflict between the Holltorf 
decision and the decisions in Sperling 
and Vance, in the case of Romines v. 
Nobles, 55 So.2d 563 (Fla. 1951). 
Romines was a suit by the purchaser 
of real property for specific performance. 
The contract provided that unless the 
sale was closed, the down payment 
would be retained by the seller as liq- 
uidated and agreed damages. The pur- 
chaser’s remedies were not set forth. 
Once again, the seller argued that to 
give the purchaser the right of specific 
performance would create a mutuality 
problem. The Supreme Court relied on 
Vance and Sperling to hold that such 
a forfeiture of down payment provision 
would not bar the purchaser’s suit for 
specific performance on the basis of 
lack of mutuality.'4 The decision of 
Holltorf was modified to the extent it 
conflicted with Romines, Vance and 
Sperling.'5 

The recent trend in Florida has been to 
follow the reasoning found in Sperling, 
which hinges on the concept of reason- 
ableness rather than mutuality of reme- 
dy.'6 Although the older cases dea! with 
granting the purchaser the remedy of 
specific performance, some of the more 
recent cases go further and give the 
purchaser the right to sue for damages 
when the contract attempts to limit the 
purchaser’s remedy to a return of the 
deposit.!7 

In Ocean Dunes of Hutchinson v. 
Colangelo, 463 So.2d 437 (Fla. 4th DCA 
1985), the contract provided that the 
purchaser’s only remedy was to termi- 
nate the contract and receive a refund 
of the deposit. The Fourth District 
Court of Appeal held the provision lim- 
iting the purchaser to a return of the 
deposit was not a valid, reasonable, or 
enforceable remedy: 


There is nothing reasonable about the fore- 
going default provisions. In this contract, the 
seller’s obligations are wholly illusory, while 
the buyer’s are quite real... . A return of 
one’s own money hardly constitutes damages 
in any meaningful sense.!* 


The court stated that although the 
remedies provided in the contract were 
neither mutual nor reasonable, the con- 
tract between the parties nonetheless con- 
stituted an agreement, enforceable, 
binding and sufficient to allow the 
equitable remedy of specific perform- 
ance. !9 
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Another recent Fourth District case, 
Blue Lake Apartments v. George Gowing, 
Inc., 464 So.2d 705 (Fla. 4th DCA 
1985), held that a similar default provi- 
sion was unenforceable. In Blue Lake 
the contract for a condominium unit 
provided that the deposit would be 
retained by the seller as agreed upon 
and liquidated damages in the event the 
purchaser defaulted, and that the pur- 
chaser’s remedies were limited to a return 
of the deposit.2° The seller twice 
returned the buyer’s deposit after the 
condominium unit’s value appreciated. 


Although the older cases deal 
with granting the purchaser 
the remedy of specific 
performance, some of 
the more recent cases 
go further and give 
the purchaser the right to 
sue for damages when 
the contract attempts 
to limit the purchaser’s 
remedy to a return 
of the deposit 


The court expressed a dissatisfaction 
with the default provision in strong 
words: 


Blue Lakes’ heads-I-win, tails-you-lose 
approach to default is so rapaciously skewed 
as to be patently unreasonable. It subverts 
the contract by permitting one party to breach 
with impunity. . . . Such provisions are 
antithetical to the concept of fair dealing in 
the marketplace and will not be enforced by 
courts of law.?! 


The district court affirmed the trial 
court’s award of compensatory dam- 
ages.22 

The Third District Court has also 
refused to enforce a remedy provision 
that limited a purchaser to return of 
the deposit. In Port Largo Club, Inc. 
v. Warren, 476 So.2d 530 (Fla. 3d DCA 
1985), the district court refused to 
enforce a contract provision limiting the 
purchaser’s remedies to a return of the 
deposit. The Port Largo court held that 
the provision would render the seller’s 
obligation wholly illusory, and, there- 


fore, was unreasonable and would not 
be enforced.?3 Since the remedy limita- 
tion was unenforceable, the district court 
upheld the trial court’s award of com- 
pensatory damages, and remanded the 
case for recalculation of the amount of 
the damages.”4 

In Greensiein v. Greenbrook, Ltd., 
413 So.2d 842 (Fla. 3d DCA 1982), 
the Third District Court provided some 
insight as to what remedy limitations 
will be upheld. There, the district court 
refused to allow specific performance 
to the purchaser when the contract lim- 
ited the purchaser to return of his 
deposit and expressly precluded the 
remedy of specific performance for either 
party.25 Although the Greenstein court 
upheld the provision excluding specific 
performance as a remedy, the court 
noted that in an action for damages, 
the purchaser would not necessarily be 
limited to the return of the deposit.”6 

The Fifth District Court also recently 
addressed the issue of remedy limita- 
tions in Clone, Inc. v. Orr, 476 So.2d 
1300 (Fla. 5th DCA 1985). In Clone 
the district court held that a condomin- 
ium purchaser was entitled to compen- 
satory damages, even though the con- 
tract limited the purchaser’s remedies 
to return of the deposit.2”7 The contract 
provision in Clone limited the purchas- 
er’s remedies to return of the deposit 
and expressly precluded specific per- 
formance for either party. The court 
invalidated the default provision on the 
grounds that it would be unreasonable, 
unconscionable and unfair to enforce 
such a damage provision.” 

The troubling aspect of Clone is that 
the court went on to state that absent 
a reference in the default provision to 
Ch. 718 of the Florida Statutes, the 
“agreement” between the developer and 
purchaser would not be a binding con- 
tract, “because it would obligate the 
developer to nothing and allow it to 
refuse to sell for any or no reason 
without liability for such refusal other 
than to return to the purchaser that 
which is rightfully his.”29 

This language in Clone declaring that 
such a default provision prevents the 
agreement from being a binding con- 
tract is contrary to the majority of cases 
in Florida, where the courts merely inval- 
idate the unconscionable provision and 
uphold the agreement so the court may 
grant relief to the purchaser. The Clone 
case may be attributable to an ambig- 
uous contract, since the court spent the 


majority of the discussion determining 
whether the agreement was a contract 
at all or merely an option.%° 

Because this portion of the Clone 
rationale reflects an isolated position 
with respect to invalidating the entire 
contract, it is difficult to speculate 
whether this logic will be adopted by 
other courts; however, what is evident 
is that Florida courts are refusing to 
enforce default provisions that limit the 
purchaser to return of the deposit. 


Allowing the Seller to Retain the 
Deposit or Sue for Damages 

In Cortes v. Adair, 494 So.2d 522 
(Fla. 3d DCA 1986), the district court 
invalidated a default clause that gave 
the seller the option of retaining the 
deposit as liquidated damages, or pursu- 
ing any other remedy available at law 
or equity. The contract contained the 
following provision: 


If Buyer fails to perform his contract within 
the time specified, a deposit paid by Buyer 
may be retained by Buyer on the account 
of Seller as consideration for the execution 
of this Agreement and in full settlement of 
any claims for damages, and all obligations 
under this contract, or Seller at his option 
may proceed at law or in equity to enforce 
his legal rights under this contract.3! 

The court held that the seller could 
not retain the deposit as a remedy under 
this clause, because the option to choose 
actual damages invalidated the liquidated 
damages clause.32 The consequence of 
an unenforceable liquidated damages 
clause is that the seller must sue for 
damages or for specific performance, 
which is generally less desirable than 
retaining the deposit. Moreover, if the 
contract specifically excludes the remedy 
of specific performance, the seller’s sole 
remedy may be an action for damages. 

A portion of the court’s reasoning 
is based upon the concept of mutuality 
of agreement.?3 The facts cited and the 
discussion by the court are not sufficient 
to support the mutuality argument. Per- 
haps the real concern of the Cortes 
court was that a choice upon default 
between suing for damages and retain- 
ing the deposit is contrary to the notion 
of “liquidated damages.” The Cortes 
court stated that the option of pursuing 
liquidated damages or any other remedy 
conferred a unilateral benefit on the 
seller in choosing the avenue of relief 
following a breach, and, therefore, the 
liquidated damages clause was unenforce- 
able.34 This “option” aspect of the 


default provision is clearly what offended 
the court. 


It is well-settled in Florida law that 
the parties may stipulate, in advance, 
the amount to be paid as damages in 
the event of a breach.35 However, there 
are restrictions as to when liquidated 
damages provision will be enforced. In 
general there are three requirements. 
First, the sum stipulated must be rea- 
sonable under the circumstances. Second, 
the damages must be uncertain in their 
nature at the time the contract is made. 
Finally, it must be apparent that it was 
the intention of the parties to provide 
for liquidated damages, and not a pen- 
alty. 

Presumably, the basis of the Cortes 
decision is that a purchaser under liq- 
uidated damages provision with an 
“option” aspect is always at risk for 
damages greater than the “liquidated” 
sum. Conversely, if actual damages are 
less than the liquidated sum the pur- 
chaser is nevertheless obligated by the 
liquidated damages clause. Therefore, in 
either event, it is clear that both parties 
do not intend the stipulated sum to be 
the agreed upon measure of damages.3¢ 


What is clear from the Cortes deci- 
sion is that an attorney relying on the 
liquidated damages clause should not 
include the option to pursue actual dam- 
ages. Under Cortes this option renders 
the liquidated damages clause unenforce- 
able, and the client will be left with 
having to prove his actual damages. 
However, the Cortes decision does not 
appear to invalidate a liquidated dam- 
ages provision with only an option to 
sue for specific performance. 


Conclusion 

A default clause that limits the pur- 
chaser’s remedy to the return of the 
deposit is not reasonable under Florida 
law and therefore is not enforceable. 
The purchaser’s remedies may be limited 
under existing law, but not to such an 
unreasonable degree. 


Although the poorly reasoned Cortes 
decision is the only decision to hold 
that a liquidated damages provision with 
an option to sue for actual damages is 
unenforceable, it is logical under the 
theory of liquidated damages to con- 
clude that the remedy of liquidated dam- 
ages is inconsistent with the additional 
remedy to sue for actual damages. 
Default clauses containing both remedies 
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verdict 


will render the liquidated damages pro- 
vision unenforceable. B 


' Thompson v. Shell Petroleum Corp., 178 
So. 413 (Fla. 1938); see also Port Largo 
Club, Inc. v. Warren, 476 So.2d 1330, 1333 
(Fla. 3d D.C.A. 1985) (and cases cited 
therein). 

2Sperling v. Davie, 41 So.2d 318 (Fla. 
1949); Ocean Dunes of Hutchinson v. Colan- 
gelo, 463 So.2d 437 (Fla. 4th D.C.A. 1985); 
Blue Lakes Apts. v. George Gowing, Inc., 
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464 So.2d 705 (Fla. 4th D.C.A. 1985); Clone, 
Inc. v. Orr, 476 So.2d 1300 (Fla. 5th D.C.A. 
1985); Port Largo Club, Inc. v. Warren, 476 
So.2d 1330 (Fla. 3d D.C.A. 1985). 

3Compare Ocean Dunes of Hutchinson 
v. Colangelo, 463 So.2d 437 (Fla. 4th D.C.A. 
1985), and Blue Lakes Apartments v. George 
Gowing, Inc., 464 So.2d 705 (Fla. 4th D.C.A. 
1985). 

4Cortes v. Adair, 494 So.2d 523 (Fla. 
3d D.C.A. 1986). 

5 Vance v. Roberts, 118 So. 205, 206 (Fla. 
1928). 

6 Td. at 207. 

7 Holltorf, 121 So. at 553. 

8 Id. 

9 Id. (The court stated that under the 
contract specific performance could not have 
been enforced against the proposed vendee, 
and therefore the contract lacked the mutu- 
ality which is essential to support a decree 
of specific performance.) 

10 Jd. at 554. 

11 Sperling, 41 So. 2d at 319. 

12 Td. at 320. 

13 Jd. at 322. (The court granted the pur- 
chaser specific performance even though the 
property had been conveyed to a third party. 
Because the subsequent purchasers had actual 
knowledge of the outstanding contract, the 
court refused to allow them to benefit from 
the bad faith of the sellers. In the court’s 
own words, the subsequent purchasers were 
“simply ‘hoist with their own petard.””) 

14 Romines, 55 So.2d at 564. 

15 Td. 

16 See, e.g., Ocean Dunes of Hutchinson 
v. Colangelo, 463 So.2d 437 (Fla. 4th D.C.A. 
1985); Blue Lakes Apts. v. George Gowing, 
Inc., 464 So.2d 705 (Fla. 4th D.C.A. 1985); 
Clone, Inc. v. Orr, 476 So.2d 1300 (Fla. Sth 
D.C.A. 1985); Port Largo Club, Inc. v. 
Warren, 476 So.2d 1330 (Fla. 3d D.C.A. 
1985). 

17 See, e.g., Blue Lake Apts. v. George 
Gowing, Inc., 464 So.2d 705 (Fla. 4th D.C.A. 
1985); Port Largo Club, Inc. v. Warren, 476 
So.2d 530 (Fla. 3d D.C.A. 1985). 

18 Ocean Dunes, 463 So. 2d at 439. 

19 Td. at 440. 

20 Blue Lakes, 464 So.2d at 707. The Blue 
Lakes contract also provided that neither 
party would have the right to specific per- 
formance. Even though the seller failed to 
assert this provision as an affirmative defense, 
specific performance was not available since 
the unit was sold to a third party prior to 
trial. Jd. at 708. 

21 Td. at 708. 

22 Jd. at 709. The district court reversed 
the trial court’s award of punitive damages 
and refusal to award attorney’s fees. Id. 

23 Port Largo Club, 476 So.2d at 1333 
(“{TJhis provision renders the seller’s obliga- 
tion wholly illusory and would permit him 
to breach with impunity”). 

24 Td. at 1334. 

25 Greenstein, 413 So.2d at 843. 

26 Jd. at 844, fn. 4. 

27 Clone, 476 So. 2d at 1301. 

28 Jd. at 1303 (“To interpret this agreement 
as insisted on by appellant would not only 
make it illusory, but it would be unconscion- 
able and unfair”). 

29 Td. at 1302. FLA. Stat. Ch. 718 (1985) 
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makes numerous references to “contracts” 
for sale. 

30 Td. 

3! Cortes, 494 So.2d at 524. The quoted 
provision is virtually identical to default pro- 
vision (“failure of performance”) contained 
in the standard form real estate contract 
approved by The Florida Bar and the Florida 
Association of Realtors. 

32 Td. 

33 Td. (The district court did explain its 
concept of mutuality of agreement; however, 
it is difficult to imagine how the subject 
remedy provision would destroy an otherwise 
binding agreement between the parties.) 

34 Td. 

35 See 17 FL. Jur. 2d “Damages” §98, at 
116 (and cases cited therein). 

36 Jd. The intent of the parties at the time 
of the contract is a controlling guide as to 
whether a clause will be regarded as one for 
liquidated damages or as a penalty. This 
intent is measured by objective factors such 
as the terms of the contract, the uncertainty 
of the amount of damages, and the reason- 
ableness of stipulated sum. See Refram v. 
Porter, 343 So.2d 1343 (Fla. 2d D.C.A. 1977); 
Pembroke v. Caudill, 160 Fla. 948, 37 So.2d 
538 (1948); Southern Menhaden Co. v. How, 
71 Fla. 128, 70 So. 1000 (1916). 
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ARON PERRY 


by Stephen Carlisle 


The introduction of House of Repre- 
sentatives Bill H.R. 1195 and Senate Bill 
S.698 signals yet another round in the 
45-year struggle between broadcast media 
and the music performing rights organiza- 
tions, i.e., the American Society of Com- 
posers, Authors and Publishers (ASCAP)! 
and Broadcast Music, Inc. (B.M.I.).2 At 
issue is the blanket license by which 
ASCAP and BMI collect revenues from 
the television broadcasters. At stake—an 
estimated $100 million in annual revenues 
collected from local television stations 
in payment for the performing rights to 
the music contained in syndicated tele- 
vision programs.3 


Performance Right and Television 
Program Production 

Every copyright act since 1897 has con- 
ferred to the copyright owner of a musical 
composition the exclusive right to per- 
form the work publicly. Currently, the 
Copyright Act of 1976 provides for the 
exclusive right of performance‘ as well 
as providing that this right may be trans- 
ferred and owned separately.> The typical 
contractual arrangement between a com- 
poser and a motion picture or television 
producer takes advantage of both these 
provisions of the Act. 

The composer is contracted by the pro- 
ducer to produce a song or musical score 
for a motion picture or television pro- 
gram on a work made for hire basis. 
Under the Copyright Act, unless the par- 
ties expressly agree in writing, a work 
prepared for hire vests all of the rights 
comprised in the copyrighted work in 
the employer.® In turn, the practice of 
the television industry over the past 30 
years has been for the producer to assign 
back to the composer 50 percent of the 
performance right to his compositions. 
The producer and the composer then 
split 50-50 whatever income is derived 


The Continuing Battle over Music 
Performance Rights in Television Programming 
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from the fees generated by performance 
of the compositions. These fees are in 
addition to any upfront payments that 
are made to the composer.’ 

Since it is impossible for the composer 
to monitor the thousands of entities that 
might perform his composition, the prob- 
lems inherent in enforcing the perform- 
ance rights gave rise to the creation of 
ASCAP in 1914 and BMI in 1939. These 
organizations ensure that composers are 
compensated for the performance of their 
works. To accomplish this, the composer 
assigns to one of the organizations the 
nonexclusive right to grant performance 
licenses for his compositions. Through 
the issuance of these licenses and by 
monitoring various users, the performing 
rights organizations become the eyes and 
ears of the composer in the marketplace, 
ensuring that all users of his compositions 
have paid for the right to do so. This 
is uniformly accomplished by the use 
of the blanket license. 

The blanket license grants to the music 
user the right to unlimited use of all 
the compositions in the catalogue of a 
particular organization. The amount of 
the fee for such a license varies according 
to the size and nature of the business. 
Hotels and nightclubs are charged based 
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on their annual expenditures for musi- 
cians and entertainers, while concert halls 
are based on their seating capacity.? The 
local television broadcasters negotiate 
with the rights organizations through the 
All Industry Television Music Licensing 
Committee and the current annuai fee 
for an individual station is 1.15 percent 
of the station’s total net revenues. !° 

The organizations also offer a “per- 
program” license to music users. The per- 
program license is, in effect, a mini blan- 
ket license in that it grants the user unlim- 
ited use of an organization’s catalogue 
for a single program.'! The current rate 
for this type of license is nine percent 
of the program’s net revenues.!2 

The objection of the broadcasters is 
that upon the purchase of the program, 
either from a producer or a syndicator, 
the broadcaster has purchased the rights 
to televise the program, but not to broad- 
cast the music which already exists on 
the soundtrack. For this right the broad- 
caster must deal with ASCAP or BMI 
who offer the broadcaster the standard 
blanket license. The broadcaster, seeking 
only the rights to the music performed 
on the soundtrack, sees the blanket license 
as forcing him to purchase the rights 
to music that he does not want or need. 


The Consent Decrees 

The performing rights organizations are 
highly regulated as the result of consent 
decrees agreed to by the organizations 
and the Justice Department.'3 ASCAP 
has the only nonexclusive right to grant 
performance licenses. The individual copy- 
right holder always retains the right to 
license a work directly.'4 Additionally, 
ASCAP is prohibited from granting any 
performance license for an individual com- 
position unless a written request is made 
by both the user and the copyright 
holder(s).'!5 The courts have rejected 


repeated attempts by the broadcasters 
to obtain licenses for specific works from 
ASCAP.!6 

Though the BMI consent decree varies 
from the terms of the ASCAP decree, 
the courts have found no practical dis- 
tinction between the two regarding the 
music user’s relative ease or difficulty 
in obtaining a performance license.!” 


The Potential Impact of H.R.1195 
and S. 698 

If passed, the effect of H.R. 1195 and 
S. 698 would be essentially to recreate 
in the area of syndicated television 
broadcasting the practice of the theatrical 
motion picture industry, i.e., that the 
composer receive a flat fee for the work 
with no payment for residuals. Residuals 
are the fruits of negotiations when the 
artist has a strong bargaining position. 

Actors, directors and script writers all 
negotiate for residuals and receive them 
from producers. These groups all have 
unions or guilds which represent them 
in collective bargaining with producers.'® 
The National Labor Relations Board has 
ruled that composers are independent 
contractors and thus are not entitled to 
collective bargaining.!9 The bills would 
change this law and provide that the 
composers be able to form a guild for 
the purpose of collective bargaining. How- 
ever, the composer would still be at a 
significant disadvantage in contract nego- 
tiations with the producer. The outcome 
for the composer would more than likely 
fit within the following scenario: the pro- 
ducer finds that the show is more expen- 


sive to produce then originally anticipated 
and the network is unwilling to pay for 
the additional costs; consequently, the 
producer is unable to pay the composer 
a larger upfront fee since the program 
is already running at a deficit. The pro- 
ducer’s only hope is to recoup the invest- 
ment through syndication; therefore, he 
cannot pay the composer any residuals. 
Worse yet, in order to cut the costs of 
production, the producer begins to use 
foreign music, prerecorded music (to cut 
the costs for studios and arrangers), music 
in the public domain (unprotected by 
copyright) or use less music in the pro- 
gram. With or without the help of the 
guild the composer would more than 
likely find that he is forced to work 
cheap or not work at all. 

In addition the bills would also require 
the renegotiation of every current com- 
poser’s contract for existing syndicated 
programs, since neither bill contains a 
grandfather clause. The composer with 
existing music on a soundtrack is cer- 
tainly in a better bargaining position since 
he has the performance rights that the 
producer needs and wants. 

Additionally the bills would also require 


an amendment to the copyright law which. 


would prohibit the producer or syndicator 
from selling the film or program for a 
nonnetwork television broadcast which 
does not convey with the program the 
performance right to the music contained 
therein. Source licensing (in which the 
program producer obtains the perform- 
ance right and passes it on to the 
broadcaster) would then become the only 


way in which performance rights could 
be transferred to the local television 
broadcasters. The bills would not affect 
the networks, who would still need blan- 
ket licensing from ASCAP and BMI. 
The bill would affect, however, those 
cable programmers who also broadcast, 
i.e., superstations such as WTBS and 
WOR, but not subscription stations such 
as HBO or Showtime. 

The various arguments of the broad- 
casters to Congress in support of the 
proposed legislation have included the 
following theories and grievances: 

1. No alternative exists to blanket licens- 
ing. 

2. Blanket licensing requires the station 
to pay for music it does not want or need. 

3. The price for the license is excessive. 

4. Source licensing has been effectively 
used in the motion picture industry and 
provides a system readily adaptable by 
the broadcast industry.?! 

The author of this text is not in 
agreement with the argument of the 
broadcasters for the following reasons. 


Analysis of Arguments 

The argument for alternatives to blan- 
ket licensing fails simply for lack of any 
hard evidence. At this time no serious 
attempt has been made to determine 
whether other licensing schemes are, in 
fact, available. At the Senate hearings 
the broadcasters put forth the same doc- 
umentation which had previously been 
rejected by the Second Circuit Court of 
Appeals in Buffalo Broadcasting v. 
ASCAP, 744 F.2d 917 (2d Cir. 1984), 
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cert. den. 105 S.Ct. 1181 (1985). The 
court held that the broadcasters failed 
to gather even the most basic proof 
needed to substantiate their arguments, 
i.e., that it was clear from the record 
that the broadcasters neglected even to 
negotiate any alternate licensing format 
nor had they taken advantage of the 
review procedure available to determine 
the reasonableness of the fee for the pur- 
chase of the license. In the court’s words 
the broadcasters had done nothing but 
simply create a “paper record designed 
to show the unavailability of source licens- 
ing.” 

Consequently, until the two sides nego- 
tiate a bona fide alternative license, noth- 
ing new can be added to the existing 
ipse dixit declarations of both the rights 
organizations and the broadcasters. Given 
that the burden of proof was on the 
broadcasters in the Buffalo Broadcasting 
litigation and again in the proponents 
of H.R. 1195 and S. 698 the refusal of 
the broadcasters to enter into any serious 
negotiations with the copyright holders 
to offer a specific price for a specific 
performance right is stupefying. 

The second argument of the broad- 
casters has been used against the perform- 
ing rights organizations since the early 
consent decrees. The allegations that blan- 
ket licensing is illegal and in violation 
of antitrust laws was rejected by both 
the district court and the court of 
appeals in BMI v. CBS, 441 U.S. 1 (1979). 
In addition, under the terms of the exist- 
ing consent decree ASCAP is prohibited 
from offering any performance right to 
specific compositions without specific writ- 
ten request from the copyright holder 
and the user. ASCAP cannot, by law, 
give the broadcasters what they demand. 

The argument also ignores the ramifica- 
tions of the organizations payout system. 
ASCAP is required to pay composer’s 
on the basis of statistical sampling of 
performances.?2 Therefore, money paid 
by the broadcasters compensates only 
those composers who have actual tele- 
vision performances. The argument of 
the broadcasters fails to acknowledge that 
though the license granted is for unlim- 
ited use, the payout only recognizes actual 
use. 
The fee for a blanket license provides 
more than just the performance rights; 
it is a bundle of performance rights plus 
the elimination of significant burdens on 
the music user. The user does not have 
to maintain extensive records to show 
music use. It also frees the user from 


the extensive costs in negotiation with 
the individual composers. Consequently, 
the broadcasters do not actually pay for 
performance rights needed plus other 


Consequently, until the two 
sides negotiate a bona fide 
alternative license, nothing new 
can be added to the existing 
ipse dixit declarations of both 
the rights organizations and 
the broadcasters 


rights not needed; rather, the broadcasters 
pay for access plus indemnification from 
an infringement action. In the payout 
the broadcasters pay for these services?3 
and for the music actually performed. 
The broadcasters maintain that the fee 
for the blanket license is excessive and 
is a direct result of the monolithic bar- 
gaining power of the rights organizations. 


The broadcasters also assert that the blan- 
ket license prevents a performance right’s 
true value to a program from being estab- 
lished through negotiations between the 
composer and producer, and thus com- 
positions which contribute little to 
a program are overpriced.24 These as- 
sertions are belied by several facts. 

The fee for blanket license has dropped 
over the years. The complaint that the 
blanket license prevents the establishment 
of a music’s worth to the program rests 
on the rather tenuous assumption that 
this factor is known and quantifiable 
when the composer is hired to write the 
music for a television program. This 
assumption is just not realistic. The source 
licensing mandated by the proposed bills 
envisions a system in which the pro- 
gram producer pays the composer for 
the performance out of the profits from 
syndication. 

The performance right royalty upon 
syndication, if any, will be determined 
at the time the composer is hired for 
the program. At such a time no one 
has any idea of the outcome of the show, 
but the composer becomes locked into 
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a set compensation rate. Under these 
circumstances it is difficult to see how 
source licensing would better reflect the 
true value of music to a program than 
the blanket licensing. Blanket licensing 
compensates the composer for actual use. 
This system would certainly result in a 
more accurate and equitable means of 
establishing the value of the work. 

The broadcasters point to source licens- 
ing now operating in the area of motion 
picture exhibition and ask that this system 
be transferred to syndicated program- 
ming. The broadcasters argue that tele- 
vision is the medium most like motion 
pictures and that source licensing would 
serve well. 

The source licensing system in motion 
pictures is not a result of industry prac- 
tice but is mandated by court order. 
In Alden- Rochelle v. ASCAP, 80 F.Supp. 
888 (S.D.N.Y. 1948), the court found 
that ASCAP had engaged in monopolistic 
trade practices which injured the motion 
picture theatre owners. As a result at 
the time the composer is hired to score 
a motion picture the synchronization right 
and the performance right for theatrical 
exhibition in the United States is given 
to the producer by virtue of an employee 
for hire clause in the contract. The per- 
formance right then accompanies the film 
so that when it is exhibited by the individ- 
ual theatre no additional license is 
required.25 This appeal to the broadcasters 
is obvious. By requiring the producer 
to obtain the performance rights, the 
composer is compensated by the pro- 
ducer, and the local stations avoid the 
blanket license. 

The first problem with the argument 
of the broadcasters is that the practice 
which gave rise to Alden-Rochelle no 
longer exists. Under the consent decree 
ASCAP only retains nonexclusive licenses 
and must payout on the basis of actual 
performances. Though both television and 
film offer a similar product, the busi- 
nesses are conducted very differently. A 
composer for a theatrical film deals with 
a producer who has a larger budget, 
and thus film composers tend to receive 
larger upfront payments.” The film com- 
poser also has the prospect of additional 
compensation if a soundtrack album is 
released.?’ 

Finally, the impact of Alden- Rochelle 
has been to deny the composers compen- 
sation for performances of their music 
in motion picture theaters. The copyright 
law makes a distinct grant of the right 
of performance, and the composer should 


be compensated on the basis of those 
performances. 


Conclusion 

If there is a performance, there should 
be compensation for the performance. 
This factor is essential to the incentive 
of creative genius. If a composer’s work 
is successful, he should share in the suc- 
cess of his creation. 

The economic issue only highlights the 
problems with the proposed legislation, 
however. The central problem is that source 
licensing is in derogation of the clear 
purpose and intent of the copyright statute: 
to compensate those for the use of their 
creations. The performance rights and syn- 
chronization rights are two separate 
rights and cannot be conceptually iden- 
tical. After all, placing a composition 
on a soundtrack does not constitute a 
performance of that work. The bills would 
in effect make the two rights a single 
entity since one could not be transferred 
without the other. Clearly source licens- 
ing is contrary to the idea of divisibility 
of copyright. 

The blanket license provides both free- 
dom and ease of access to the music 


user and a reliable fair system of compen- 
sation to the composer. Music is com- 
pensated on the basis of the frequency 
of its use, and it is paid for by the 
performer of the music. Source licensing 


undercuts this method by requiring a 
one-time payment at a time which no 
one can accurately value the worth of 
the work. If this 45-year struggle has 
proved anything, it has proved that the 
blanket license is fair, viable and should 
be retained. BJ 
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517 U.S.C. §201 (d)(2) (1976). 
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7 Hearings on H.R. 3521, 99th Cong., 2d 
Sess. 14 (statement of Ralph Oman, register 
of copyrights). 
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Story (1985). 
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15 Jd. at 63,753. 

16 United States v. ASCAP, (Application 
of Shenandoah Valley Broadcasting, Inc.) 208 
F.Supp. 896 (S.D.N.Y. 1962), aff'd 331 F.2d 
117 (2d Cir.) cert. denied, 377 U.S. 997 (1964). 

17 BMI v. CBS, 441 U.S. at 10 n.20. 

18 Hearings on S. 1980, 99th Cong., 2d Sess. 
(prepared statement of the Nashville Song- 
writers Assoc. International). 

19 American Broadcasting Co., 117 N.L.R.B. 
13 (1957); Alliance of Television and Film 
Producers, Inc., No. 21-RC-7995 (1963). 

20 Hearings on S. 1980. 99th Cong., 2d Sess. 
(prepared statement of Mel Blumenthal). 

21 Hearings on S. 1980, 99th Cong., 2d Sess. 
(prepared statement of Les Arries, pres., All 
Industry Television Music Licensing Commit- 
tee). 

22 United States v. ASCAP, 1950-51 Trade 
Cas. (CCH) para. 62,595 at 63,755. 

23 Both organizations deduct operating expen- 
ses from the gross revenues received. BMI, 
WHERE THE Money Goes, and ASCAP: THE 
Facts (available directly from the organiza- 
tions). 

24 Rieti on S. 1980, 99th Cong., 2d Sess. 
(prepared statement of Les Arries). 

25S. SHEMEL AND M.W. KRASILOVSKY, THIS 
BUSINESS OF Music 242, 4th Ed. (1979). 

26 Hearings on H.R. 3521, 99th Cong., 2d 
Sess. (testimony of Mike Post). 

27 SHEMEL AND KRASILOVSKY, THIS BUSINESS 
OF Music at 244. 
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Family Law 


by Meredith J. Cohen 


What is more frustrating than to repre- 
sent a wife or husband in a contested 
dissolution of marriage action when the 
spouse on active military duty, testifies 
at trial as though the spouse is an expert 
on every question of federal law pertaining 
to your client’s rights, both before and 
after retirement? It is frustrating if the 
attorney representing the nonmilitary 
spouse does not have at least a basic 
familiarity with the operation of the mili- 
tary system and some knowledge of the 
important federal statutes that define the 
rights of the nonmilitary spouse. 

Questions such as free medical and 
dental care before and after retirement, 
retirement pay, both how it is calculated 
and the spouse’s rights to share in it. 
Too many times the attorney for the 
nonmilitary spouse accepts the military 
member’s self-serving and sometimes erro- 
neous version of these important spousal 
rights. Unless the attorney for the non- 
military spouse has a general understand- 
ing of the military system and how it 
interfaces with Florida law in dissolution 
cases, the attorney may not competently 
represent the nonmilitary client. 

This article will discuss some general 
information important to an understand- 
ing of the military system, suggest some 
practical source materials and consider 
some of the important federal statutes 
that directly impact on Florida disso- 
lution cases. 


General Information 

Congress has encouraged career mili- 
tary service by enacting legislation that 
gives periodic pay raises based on rank 
and length of service and many other 
benefits not enjoyed by the civilian pop- 
ulation. Although verification of the com- 
pensation of the civilian family head in 
a dissolution of marriage case may require 
extensive discovery, the pay and allow- 
ances of the military family head can 


Representing the Military Spouse 


be found in Title 37 U.S.C. §203. The 
basic pay is determined by rank and 
length of service. In addition the military 
member may receive certain other allow- 
ances. 

Some of the additional allowances 
include the basic allowance for quarters 
(BAQ) which is paid to the military person 
with dependents if government housing 
is not available, or when the dependents 
do not accompany him to his new perma- 
nent station. Title 37 U.S.C. §403. A 
variable housing allowance (VHA) is an 
amount in addition to the BAQ that 
may be paid to offset the high cost of 
living in certain areas of military assign- 
ment. Title 37 U.S.C. §403. The basic 
allowance for subsistence (BAS) is an 
additional monthly amount paid when 
government meals are not available. Titie 
37 U.S.C. §402. 

The military person may also receive 
special or incentive pay such as flight 
pay, sea pay, hazardous duty pay or 
proficiency pay. Title 37 U.S.C. §301. 
The tax free status of BAQ, VHA and 
BAS further increases the military 
spouse’s disposable income. Title 37 
U.S.C. §501 also entitles the military 
member to be paid for up to 60 days 
accumulated leave upon discharge or retire- 
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ment. The military finance center prepares 
a computer printout monthly entitled 
leave and earnings statement which con- 
tains important information such as rank, 
time in grade, basic pay, BAQ, VHA, 
BAS, incentive pay and other allowances 
and accumulated days of leave. This doc- 
ument should be requested during the 
discovery phase of the case. 

Military members may retire after 20 
years of service at which time their retired 
pay is 60 percent of basic pay. Title 10 
U.S.C. §§1401 and 6325. Retirement after 
30 years of service entitles the military 
person to 75 percent of basic pay. Title 
10 U.S.C. §§1401 and 6325. 


Former Spouses Protection Act 
The Former Spouses Protection Act 
(FSPA), Title 10 U.S.C. §1408 (1982) 
permits a state court to award to a spouse 
up to 50 percent of a military person’s 
disposable retired pay in a dissolution 
of marriage action if the state recognizes 
retirement funds as marital property sub- 
ject to division. The Florida Supreme 
Court has held that retirement benefits 
are marital property and therefore subject 
to equitable distribution. Diffenderfer v. 
Diffenderfer, 491 So.2d 265 (Fla. 1986). 
However, the FSPA limits recovery to 
a spouse who has been married to the 
military person for at least 10 of the 
active duty years and allows the state 
court to treat the retirement pay as the 
sole property of the military member. 
Under §1408(c)(4) of the FSPA, the 
court may not award part of the retired 
pay unless the court has jurisdiction over 
the military person by reason of (1) his 
or her residence in Florida other than 
because of military assignment; or (2) 
domicile in Florida; or (3) his or her 
consent to the jurisdiction of the Florida 
court. Therefore, representing a military 
spouse who resides in Florida under mili- 
tary assignment and who is domiciled 


in another state would expose his or 
her retirement pay to equitable distribu- 
tion if they consent to jurisdiction in 
Florida. The practitioner is then faced 
with some difficult questions: Would filing 
an answer and/or counter-petition con- 
stitute a consent to jurisdiction? What 
if a specific objection to jurisdiction is 
made by a motion to dismiss followed 
by the filing of an answer and/or counter- 
petition? Perhaps, the only safe way to 
protect the military retirement pay is to 
file a special appearance for the purpose 
of attacking the court’s jurisdiction. How- 
ever, this still avoids a response to the 
nonmilitary spouse’s claim for alimony 
and property. Minimally, therefore, the 
pleadings of the military client should 
clearly show his or her status and 
objection to jurisdiction as contemplated 
by FSPA. 

The FSPA defines a “final decree” as 
one from which no appeal may be taken, 
or from which no appeal has been taken 
within the allowable appeal time, or from 
which an appeal taken has been finally 
decided. Title 10 U.S.C. §1408(a)(3). 

The final decree must (1) specify the 
dollar amount or percentage of the retire- 
ment payments the nonmilitary spouse 
is to receive; (2) identify the military 
member including his or her social security 
number; (3) certify either in the order 
or by separate document served with the 
order that the rights of the military person 
under the Soldiers’ and Sailors’ Civil 
Relief Act of 1940 (550 U.S.C. App. 
501 et seg.) were observed; and (4) a 
finding that the former spouse was mar- 
ried to the service member for at least 
10 years during which the member per- 
formed at least 10 years of service credit- 
able to retirement. Title 10 U.S.C. 


§1408(b)(2), (d)(2). Service of the final 
order may be made upon the secretary 
of the particular branch of service person- 
ally or by certified or registered mail 
return receipt requested. The former mili- 
tary spouse will then receive the payments 
directly from the finance center of the 
designated service branch. 


The United States has 
waived sovereign immunity in 
garnishment proceedings 
against a federal employer 
or retiree when the 
underlying debt is for 
alimony or child support 


Soldiers’ and Sailors’ 
Civil Relief Act 

The Soldiers’ and Sailors’ Civil Relief 
Act of 1940 (SSCRA) was enacted to 
protect the legal rights of litigants in 
military service by temporarily suspending 
legal proceedings so as not to prejudice 
the civil rights of the military member. 
Title 50 App. U.S.C. §501 et seg. Specif- 
ically, a default cannot be entered unless 
the petitioner files an affidavit alleging 
facts (not conclusions) showing that the 
respondent is not in the military service. 
If the petitioner cannot file such an affi- 
davit, then the court must appoint an 
attorney to represent the military member. 
Title 50 App. U.S.C. §520(1). If a default 
judgment is entered by the court, the 


opinion. 


Journal Editorial Board. 


Tallahassee, FL 32301. 


The Journal Invites Manuscripts 


The Florida Bar Journal Editorial Board encourages Bar members to 
submit articles on evolving issues in Florida law for possible publication. 
Analysis, opinion, and criticism of the present state of the law are also 
encouraged as long as such analysis is accompanied by sufficient legal 
authority on all sides to enable the reader to assess the validity of the 


Articles should be typed on eight and one-half by 11 inch paper, double- 
spaced with one-inch margins. Citations should be consistent with the 
Uniform System of Citations. Articles should be no longer than 18 pages, 
including footnotes, and will be reviewed by members of The Florida Bar 


Manuscripts may be submitted to Editor, The Florida Bar Journal, 


118 THE FLORIDA BAR JOURNAL/JUNE 1987 


military person has the right during his 
or her service, or within 90 days after 
completion of service, to have the default 
judgment reopened and litigated provided 
(1) no appearance was made in the action; 
(2) the military member was prejudiced 
by the entry of the default; and (3) there 
is a meritorious or legal defense. Title 
50 App. U.S.C. §520(4). In representing 
the nonmilitary spouse, it is a good prac- 
tice to obtain a certificate from each 
of the military services showing nonmili- 
tary status and to attach the certificates 
as exhibits to the petitioner’s affidavit. 
The military member can waive his or 
her rights under this Act or lose the 
protection of the Act by making an appear- 
ance in the case. 


Survivor Benefits 

Title 10 U.S.C. §1447 et seg. describes 
the survivor benefit plan (SBP). The SBP 
provides for continued spousal support 
after the death of the military member 
automatically unless both parties agree 
in writing to waive the spousal benefits. 
Title 10 U.S.C. §1448. This guaranteed 
spouse coverage does not apply after a 
dissolution of marriage; however, the 
retiree can arrange for coverage for a 
former spouse. For example, if the service 
person is not yet retired at the time of 
dissolution, a court order requiring him 
or her to elect a survivor annuity for a 
former spouse at retirement is enforce- 
able; or he or she may voluntarily make 


~ such an election at retirement pursuant 


to a property settlement agreement. For 
the election of a survivor benefit for a 
former spouse to be enforceable, notice 
must be given to the secretary of the 
service branch within one year after the 
date of dissolution. Title 10 U.S.C. §1448. 
In either event the rights of the former 
spouse will take precedence over the rights 
of the current spouse at the time of 
retirement. The current spouse receives 
no survivor annuity and is only entitled 
to notice of the election for the former 
spouse. Title 10 U.S.C. §1448. 


Former Spouses Medical Benefits 

A former spouse who does not have 
an employer-sponsored health plan will 
continue to receive free “on base” medical 
and dental care after dissolution of mar- 
riage until he or she remarries provided 
that he or she was married to the military 
person at least 20 years during which 
period 20 years of service were creditable 
to retirement. Title 10 U.S.C. §§1072, 


1076. Former spouses married less than 
15 years to a military person under present 
law will receive no free medical or dental 
care after dissolution. Title 10 U.S.C. 
§§1072, 1076. If the parties were married 
at least 15 years and less than 20 years, 
the spouse will receive medical benefits 
for two years after the dissolution. Title 
10 U.S.C. §1072(2)(G) as amended by 
§645(a) Pub.L. 98-525; §1076. 


Coliecting Support from Military 
Persons Without Court Order 

Every service member receives either 
government housing or a basic allowance 
for quarters (BAQ), which is the mone- 
tary equivalent of government housing. 
Title 37 U.S.C. §403. Military personnel 
who have dependents are entitled to 
receive an increased amount known as 
dependent-rate BAQ, Title 37 U.S.C. 
§403. Since BAQ is primarily for the 
support of dependents, it must be used 
for that purpose or the member cannot 
draw it. In order for the nonmilitary 
spouse to receive this payment directly, 
an affidavit from the dependent spouse 
must be sent to the accounting office 
of the particular branch of service. The 
affidavit should contain the following 
information: name and social security 
number of the military member, the date 
of birth of the children, the date of mar- 
riage and a statement that the military 
member is receiving dependent rate BAQ. 
All such requests for direct payment to 
the spouse should be sent to the com- 
mander if it is army and marines, and 
to the military personnel center for air 
force and navy service.! Any member on 
active military duty can be located by 
sending a request to the Worldwide 
Locater Services.” 

The payment of support without a 
court order is not mandatory but rather 
is within the discretion of the command- 
ing officer. However, the prevailing prac- 
tice is that once the commanding officer 
has been notified that a military person’s 
dependents are not being supported, he 
or she will order the diversion of some 
of the pay to the dependents. 


With Court Order— 
Mandatory Allotment 

When a military member on active 
duty fails to make child support or 
alimony payments for two months or 
longer under a state court order, he or 
she will be required to make an allotment 
from pay and allowances as payment 


of such support. Title 42 U.S.C. §665. 
This is called the mandatory allotment. 
Once the allotment is made, the spouse 
will receive the support directly from the 
military finance center each month. The 
amount of the allotment may include 
arrearages as well as current support. 
In this case there is no discretion on 
behalf of the commanding officer. 


Garnishment 

The United States has waived sovereign 
immunity in garnishment proceedings 
against a federal employer or retiree when 
the underlying debt is for alimony or 
child support. Title 42 U.S.C. §659(a). 
In order to activate this statutory provi- 
sion, the attorney should send a certified 
copy of the court garnishment order to 
the appropriate military finance center, 
which will be honored if garnishment 
is allowed under state law. The maxi- 
mum that may be garnished is 50 percent 
of disposable earnings if the service 
member is supporting a second family, 
60 percent if not, with an additional five 
percent in either case if the arrearages 
exceed 12 weeks. 42 U.S.C. §659. 


Conclusion 

Representing the military and nonmil- 
itary spouse in dissolution of marriage 
proceedings requires counsel to be famil- 
iar with the federal statutes that define 
the rights and benefits of military mem- 
bers. Additionally, the author recom- 
mends the Uniformed Services Almanac, 
which was written for military personnel 
and provides a good general overview 
of the rights and benefits of active duty 
members, retirees, their spouses, former 
spouses and other dependents.‘ BJ 
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Randolph AFB, TX 78148 
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Air Force (512) 652-5774 or 5775 
AFMPC 

Attn: Locater Services 

Randolph AFB, TX 78150 

Army (317) 542-4211 

Commander 

USAEREC 

Attn: PCRE-AL (Locater Branch) 
Ft. Benjamin Harrison, IN 46249 


Navy (216) 522-5637 
Commander 


Naval Military Personnel Command 
Washington, D. C. 20370 


Marines (202) 694-2380 
CMC 

Hq. U.S. Marine Corps 
Washington, D. C. 20380 


3 Accounting and Finance Offices—Garnish- 
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Air Force 

Commander 

Air Force Accounting and Finance Center 
(AFAFC/ JA) 

Denver, CO 80279 

Army 

U. S. Army Finance and Accounting Center 
Attn: FINCR or FINCL-G 

Indianapolis, IN 46249 

Navy 

Director 

Navy Family Allowance Activity 

Anthony J. Celebrezze Federal Building 
Cleveland, OH 44199 


Marine Corps 

Commanding Officer 

Marine Corps Finance Center 
Kansas City, MO 64197 


4 May be ordered by mailing $4.25 to Uni- 
formed Services Almanac, P.O. Box 76, Wash- 
ington, D. C. 20044. 


Meredith J. Cohen graduated 
from the University of Florida Law 
School in 1952 and is board certified 
by The Florida Bar in marital and 
family law, a fellow of the American 
Academy of Matrimonial Lawyers, 
a member of the Executive Council 
of the Family Law Section of The 
Florida Bar and practices marital and 
family law in Orlando. Mr. Cohen 
gratefully acknowledges the assist- 
ance of Robert J. Wheelock, former 
lieutenant, U.S.N. and chief trial coun- 
sel at the Naval Legal Service Office 
Detachment, Naval Training Center, 
Orlando, for his assistance in gather- 
ing materials for the preparation of 
this article. Mr. Wheelock is engaged 
in private general practice in Orlando. 

Mr. Cohen writes this column on 
behalf of the Family Law Section, 
Miriam E. Mason, chairman, and 
Sandy Karlan, editor. 
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Withdraw from a Lying Client 


Hats off to Professor Howard Mess- 
ing’s recent article in the April 1987 issue 
of The Florida Bar Journal, wherein he 
discusses “representing a criminal de- 
fendant who intends to lie.” 

Professor Messing states that when a 
defense attorney is faced with a lying 
client that the best course of action is 
disclosure to the trial court. He states 
that though it may be permissible to 
allow the client to give a narrative response 
and the lawyer somehow not be responsi- 
ble for it, that the most ethical, morally 
correct and appropriate course of conduct 
when confronted with a client who intends 
to lie, is to disclose it to the court after 
all other attempts fail. 

I am very happy that a professor of 
law teaching young law students in 
Florida is willing to take such an ethical 
position. 

No client has a right to lie to me as 
a lawyer, to a court, or to anyone else. 
By allowing a client to just give a nar- 
rative summary, what the attorney is in 
effect doing is allowing him to lie. 

As Florida graduates more law stu- 
dents and more attorneys compete for 
a limited number of clients, it seems to 
me that we as attorneys are compromising 
more and more. 

The sad thing is that the lying never 
really gets to that point. Many attorneys 
just make a decision in their own minds 
that they are not going to judge the 
truthfulness of their client. 

In my opinion when subjectively by 
virtue of our training and our knowledge 
of the case, it appears that the client is 
going to lie whether it is civil or criminal, 
that we make a decision to get out of 
the case. 

If the court does not allow us to with- 
draw, then we tell the court the problem. 


TOM BUSH 
Fort Lauderdale 
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Taking the Long View 


I thought that the President’s Page in 
the April 1987 edition of The Florida 
Bar Journal was an excellent discussion 
concerning the unfortunately tasteless 
lawyer advertising that we have been expe- 
riencing in recent years. One’s attitude 
toward this is, to a large extent, affected 
by whether he takes a long or short 
view of life. One reason a code of ethics 
was originally developed by the legal pro- 
fession (and advertising was prohibited 
as a part of it) was in order to elevate 
the practice of law to the high level of 
a profession to which the public would 
accord respect since its members presum- 
ably adhered to a higher standard than 
did those who were members of busi- 
nesses and trades. The development of 
ethics in order to raise the level of respect 
of the profession was considered both 
in England and later in this country to 
be a way to protect the economic interests 
of attorneys. This of course took a longer 
view of things since clearly the elevation 
of the profession through quiet dignity 
and a lack of advertising in any form, 
crass or not, does not lead to the devel- 
opment of instant business for any partic- 
ular attorney. 


Purely from an economic standpoint 
within the profession, advertising more 


directly serves the interests of those with 
short term objectives by permitting them 
to make their names known more quickly 
than would be the case in the more tradi- 
tional ways in which lawyers become 
known and develop their practices. Law- 
yers should remember and realize that 
taking the long view of things and con- 
ducting their practices in a way that main- 
tains dignity and professionalism are in 
our best interests from a long term view- 
point. Taking a long view, however, is 
sometimes adverse to our short term 
economic interests — hence, the problem. 

Much of what lawyers do these days 
in certain nonlitigation areas is not signif- 
icantly different from rendering the kinds 
of service that many service businesses 
render. Advertising and promotion and 
behaving in the ways that these same 
service businesses behave simply reinforces 
this perspective in the eyes of the public. 
If lawyers want to act and look like any 
other service business, we will end up 
being treated the same way, being given 
no better respect, being regulated just 
like any other service business and finding 
that we will have to charge fees for our 
services on a basis competitive with those 
other service businesses. 

If we want to maintain our profession- 
alism we need to stand a little bit above 
the crowd and be different. Tasteful adver- 
tising and other ways of giving informa- 
tion about what services lawyers can 
provide are probably good and necessary 
things in today’s world. Tasteless and 
too much advertising will bring us down 
to the lowest common denominator. 


RICHARD C. GRANT 
Naples 


Bar Exams and Reciprocity 


It is somewhat ironic to have found 
Professor Chase’s article concerning “Retal- 
iatory Reciprocity in Professional Licens- 
ing” in The Florida Bar Journal. It would 


\ 
4 


have been much more appropriate in the 
Illinois Bar Journal, produced by the bar 
of one of the states criticized for requiring 
reciprocity before admission to practice 
on motion is granted. 

Reciprocity is a doctrine of fairness. 
In this instance, the State of Illinois will 
permit admission on motion to an attor- 
ney from any other state whose state 
bar will grant the same privilege to an 
Illinois attorney. Florida, like Louisiana 
and California, will not grant reciprocity 
to anyone under any circumstances. Are 
Florida lawyers entitled then to “sympa- 
thy” when they seek admission on motion 
in another jurisdiction? I think not. 

It is time that we all realize that the 
bar examination is nothing more than 
a form of ritualized hazing. If an individ- 
ual successfully completes a three-year 
course of education in an American Bar 
Association approved and regulated insti- 
tution, s/he should then be qualified to 
practice law in these United States. While 
each jurisdiction has its idiosyncrasies and 
peculiar local practice, it would be much 
more efficacious to require, prior to admis- 
sion on motion, successful completion 
of a law school course devoted to the 
law in the local jurisdiction. In this fash- 
ion, the state could rely on the fact that 
a practitioner had greater exposure to 
the local law than that currently obtained 
by out-of-state applicants in a brief bar 
review course. 

And, lest Professor Chase complain 
too loudly, those states he criticizes have 
an alternative besides broadening their 
admission on motion standards — and 
that is by restricting them, as does Florida, 
to only those applicants who have suc- 
cessfully completed the local bar exam. 


MICHAEL J. O’KANE 
Fort Lauderdale 


Retaliatory Reciprocity 

I read Professor Chase’s article on 
retaliatory reciprocity in the April 1987 
issue of The Florida Bar Journal. Having 
taken and passed four bar exams in my 
travels, I am hardly disinterested. What 
continues to puzzle me, however, is why the 
privileges and immunities clause hasn’t 
been applied, or at least argued in the 
professional licensing cases. While a feeble 
case might be made for state-by-state 
examination of attorneys, what argument 
is there with respect to doctors, dentists, 
pharmacists, etc.? 

InvinG NEWMAN 

Rochester, N.Y. 


“Translates” President's Message 
I have received your message in the 
May Journal and in accordance with 
proper procedure transmit herewith 
confirmation of the contents. 

Item: Public opinion poll shows 80 
percent believe attorneys generally honest. 
Eighty-eight percent of public thinks 
attorneys competent. There is no mention 
of the volume of current voluntary CLE. 
Your conclusion is mandatory CLE 
required to head off perception of 12 
percent of population polled. 

Item: Ninety percent Minnesota 
lawyers and 72 percent Colorado lawyers 
think they improved their competence. 
Your conclusion is we will like it too. 

Item: Additional record keeping 
required. Methods not yet devised, but 
you are working on it. Your conclusion 
is we must to keep everybody honest. 

Item: There will be hardships. Courses 
are not up to quality or quantity 
standards and the costs are not known, 
but you are working on it. Your 
conclusion is the end justifies the means. 

Item: You want us to approach it 
willingly. Your conclusion is we must 
“run along now like good little boys 
and girls and do what daddy tells you.” 

Message received: Dad believes every- 
body will surely love lawyers now. Dad 
is able to ignore the second half of any 
statistic. Dad doesn’t think I am honest. 
Dad thinks I am too stupid to realize 
I need to study and wants me in his 
house to be certain I do. Dad doesn’t 
think I have any smart friends. Dad 
has someone else keep his records. Dad 
now has one more way to make me 
do his approved bidding and to punish 
me for failure. Dad is not sure this will 
change anything or that it is necessary, 
but it looks good in print and Mom 
just loves it. I must pay for it whether 
or not it has worth. I have no alternative 
but to like it. Dad never listens to me. 

I get the message. Do you? 


Howarp T. SuTTER 
Coral Gables 


Practical Help 

Re: March 1987 issue: page 28: “Cut 
Those Mailing Expenses!” 

Let’s have more of these down-to-earth 
and practical articles! 


Don LACY 


Tallahassee 


Circumstantial Evidence 

I read Robert C. Hill’s article on 
circumstantial evidence with interest 
because I assisted William L. Blackwell 
in the trial of Bradford v. State, 460 
So.2d 296 (Fla. 2d DCA 1984). Although 
I agree that the traditional interpretation 
of the circumstantial evidence rule is 
correct, I fear the Supreme Court is 
somewhat ambivalent about affording 
criminal defendants the protection of 
this rule. 

In 1981, Standard Jury Instructions 
in criminal cases were revised by the 
Supreme Court. In Re Use By Trial 
Courts of Standard Jury Instruction in 
Criminal Cases, 431 So.2d 594 (Fla. 
1981). At that time, the standard 
instruction on circumstantial evidence 
was deleted. The court left trial courts 
the option of giving the instruction in 
their discretion, but opined that this 
argument should be directed toward 
reasonable doubt. In instances where 
the trial courts refuse a circumstantial 
evidence instruction (as was the case in 
Bradford), the benefit of this law is 
diluted. 

Until the Supreme Court reverses its 
position on the instruction, defense 
counsel should continue to urge the use 
of the instruction at the trial level and 
the bar association should encourage 
trial judges to generally grant the 
request rather than generally refuse to 
give this instruction. 


F. BEAL 
Naples 


Media files are available upon 
request for The Florida Bar 
Journal and Florida Bar News. 


Write Advertising, The Florida 
Bar Journal, Tallahassee, FL 
32301. 
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LAWYERS SERVICES PAGES 


Universal; Medico Legal Associates 
A prestigious Peer Review Group 
Unbiased malpractice EVALUATIONS 


Modest fees by Board Certified 
Specialists 


Free telephone consultations 
48 to 72 hour Rush Service available 


Write to 1040 N.W. 6th Street or 
telephone 1-305-394-3311 


DENTAL-LEGAL CONSULTANT 


e Consultations e Evaluation 
e Review of Office & Hospital Records 
e Assist Lawyers 
in Deposition Preparation 
e Comprehensive Reports 
e Expert Testimony 
FOR LITIGATION INVOLVING DENTAL 


AND MAXILLOFACIAL INJURIES 
AND/OR DENTAL MALPRACTICE 


Robert L. Pekarsky, DDS 


188 East 64th Street, 
New York New York 10021 
(212) 935-1720 
3610 South Ocean Bivd., Ste. 511 
South Palm Beach, Florida 33480 
(305) 582-1512 


Medical Experts. 
Medical and Hospital Malpractice 
Personal Injury ¢ Product Liability 


2,000 Board C 


ified Medical Experts in all specialties, nation | 


to review medical records, prepare written reports and testify. 
© Experience: 10 years and 12,000 cases for 4,500 attorney clients 2 


© Reasonable fee options 


* Local attorney references 


« Financial assistance: designed in conformity with ABA Informal Opinion #1375 — : 
_© Free books, one with foreword by Melvin Belli « Free Medical Malpractice Teaching 


preliminary case evaluations 


“+ The Medical Quality Foundation 
* The American Board of Medical-Legal Consulta 


TOLL FREE: 1-800-336-0332 


EXPERT WITNESS 
RETAIL SECURITY 


Department Store Security 
Director for the past 26 yrs. V.P. 
leading retail chain throughout 
Florida for the past 8 yrs. X-F BI, 
LLB Degree, Member DC Bar. 


DUNCAN S. MACRAE 


SECURITY ADVISORS, INC. 
P.O. Box 560094 
Miami, Florida 33156 


(305) 665-0413 


TRADEMARK & COPYRIGHT SEARCHES 
TRADEMARK-Supply word and/or design plus goods or 
services. 
SEARCH FEES: TRADEMARK OFFICE - $60* STATE 
TRADEMARKS - $70 COMMON LAW - $35 EXPANDED 
COMMON LAW - $80* DESIGNS - $85* per class 
minimumeCOPYRIGHT - $95* — * plus photo copy cost. 
U.S. PATENT SEARCHES - $ 250 MINIMUM 
INTERNATIONAL SEARCHING 
Trademark & Patent-Fees on.Request 


DOCUMENT PREPARATION: (for attorneys only 
Applications, Section 8 & 15, Assignments, renewals.). 
RESEARCH - (SEC - 10K's, ICC, FCC, COURT RECORDS. 
CONGRESS), APPROVED. Our services meet standards 
set for us by a D.C. Court of Appeals Committee. 


Over 100 years total staff experience — not connected 
with the Federal Government. 
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AMERICAN 
SUBROGATION 
ATTORNEYS, INC. 
guarantees access to over 6,000 
insurance company claim offices 
throughout the United States. 


For information 
call or write: 


AMERICAN 
SUBROGATION 
ATTORNEYS nc. 


Box 5294 
FDR Station 
New York, NY 10150 


1-800-237-3405 


ADDICTIONOLOGIST 


IMPAIRED 


A 
Cc 
H 
L 


DEPENDENT 


Is your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 
illness;” or is he CHEMICALLY DE- 
PENDENT, impaired from a chronic, 
progressive fatal medical disease? 


PHYSICIAN. 


@ A.M.A. CERTIFIED in medicine's new- 
est speciality—ADDICTIONOLOGY 

@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 

® ALCOHOL & DRUGISSUES in criminal 
law, DUI, malpractice, wrongful death, 
personal injury, workers’ compensation, 
family law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 


Tallahassee, Florida 32308 
(904) 878-0304 


| WANTED: 
e 
GOVERNMENT LIAISON SERVICES,INC. 
: 3030 Ciarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 624-8200 : 
All major credit cards accepted 


RESOURCES 


ALL FIELDS, 
NATIONWIDE 


Experts Carefully Screened 


Inquiries Professionally 
Analyzed 
Expertise listing upon request 
Experts on Experts ® 


Los Angeles (213) 669-1660 


SUPPORT TO TRIAL LAWYERS 


Security Negligence vs. 
Reasonable Security 
' Consultation & Case Evaluation 
EXPERT TESTIMONY 
* SECURITY AUDIT - 


Luis J. DEL PINO, J.D.,C.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


New York (212) 288-1120 
Chicago (312) 327-2830 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 


INDEPENDENT 
MEDICAL EVALUATIONS 


Board-certified neurological surgeon 
with active surgical practice will 
perform comprehensive independent 
medical evaluations for workers 
compensation, second opinion, auto, 
personal injury, malpractice defense, 
chronic pain. Evening, weekend and 
urgent evaluations available. CV 
available upon request. 


IME ASSOCIATES, INC. 
305/627-4985 


ACCIDENT RECONSTRUCTIO \ 
FORENSIC PHYSICS 


Expert Witness — 20 yrs. — All Type pogaaide 
Veh cular Collision: Shock & Bure 


Success 


Richard W. Mitchell, F 
(813) 971-3759 


Carre 
Tampa, FL 33613 


Now where did | see that article? 


You remember reading an article in the Journal that had information that 


may now help you with a case. But how do you find it? 


e@ Check the index of articles at the back of each December issue of the 


Journal. 


e Check the Index of Legal Periodicals available in most libraries. 


HEIRS 
WITNESSES 
DEBTORS 

@ DEFENDANTS 
@ STOCKHOLDERS 


FIND SOMEONE'S ADDRESS 
RESULTS GUARANTEED 
“NO TRACE-NO CHARGE” 2 


MAKE ONE-CALL TOLL-EREE 
1-800- 
663-2255 


1 


When time is of the essence, and you need to 
locate someone NOW!! use “Rush” service 
to get results in 2 - 3 days or less! 
2 ‘NEW’ PRIORITY SEARCH 

Use “Priority Search” when you need to find 

someone critical to your case in 30 days or 

ponte — guaranteed “NO TRACE - NO 
3.SKIP oH ULAR LOCATE 
Results guaranteed in 90 days or less! “NO 
TRACE - NO CHARGE.” You pay only $195.00 
(after we find the person) from an address up to 
four years old. Searches from older addresses 
also available. 

IG HEIR SEARCH 

Our affiliate, International Genealogical 
Search Inc., finds missing heirs a better way! 
“NO TRACE - NO CHARGE - NO FEE TO THE 
ESTATE”. Searches are often court authorized. 
Quotations are made without cost or 
obligation. 


Start your search today call Toll-Free 


1-800-663-2255 


(ALASKA/HAWAII - 1-800-426-9850) 


INTERNATION. 
TRICING 
SERNICES 


TECHNICAL Expert Witness 
= Metallurgist—Failure Analyst 


Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Biomedical Injury Analysis; Metallurgy & 
Fracture Analysis; Athletics & sports safety; 
Criminalistics; Medical, dental and podiatry 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts 
on staff & available to consult and testify 
in all courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 


Metal structures, components, weldments: including aviation, 
automotive, grain elevators, pressure vessels, prostheses and railroad. 


Stuart T. Ross, Ph.D. P.E. 


In Florida: 305/761-3688 


(516) 747-8400 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 
Columbia Research Asscciaies 
P.O. Box 1702-111 1-800-525-5018 
Gainesville, FL 32606 After tone—dial 111 
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EXPERTS: 
e 
43,000 PLUS REASON # 4 WHY YOU 
READERS AN INTERNATIONAL SHOULD CALL 
WILL SEE YOUR CENTRE FOR : JD-MD 
* Corporate Services 
SERVICE HERE + Financial Planning YOUR PROBLEM: You need an 
FOR ONLY * Accounting Services immediate report from a top-flight 
$330* SERVING THE FOREIGN NATIONAL medical specialist who will act as 
your expert witness. 
THE JD°MD SOLUTION: JD°eMD has 
. and world-class m experts, 
RoyWest Trust Corporation all specaltics. Written reports a 
LESS IF YOU QUALIFY S.A. Lausanne quick as 2 weeks or less. Money- 
FOR A FREQUENCY Avenued’Ouchy41  Tele:(021)27-29-12 back warranty of a qualified expert 
DISCOUNT CasePostale120 —_Telex:25455 in every meritorious case. 
1000Lausanne13 Cable: WEROYCH Compare with 30 to 60 days, sur- 
Switzerland charges up to $900 for expedited 
are reports, and no warranty. 
naaa n 
National Westminster Bank PLC Call us toll-free, today. 
U.S. VIRGIN ISLANDS AND PANAMA. 1-800-225-JDMD ¢ext.s) 
In New Jersey 1-201-822-9222 


Here to serve you... 
Time to change Suppliers to the legal profession whose advertisements appear in this issue of the 
dd ith The Florid Journal not only help underwrite the costs of this publication but are ready to 
ti supply lawyers with their practice and personal needs. 
Cee ee Cree When you need a product or service consult these companies and individuals first. 
annual directory goes to press 
July 1. Send address, new tele- ADVERTISERS INDEX 
phone number to Altshuler Genealogical Service, Inc. 1 Independent Medical Evaluations 123 
American Subrogation Attorneys 122 Industrial Valley Title Insurance 
Membership Records AmeriFirst Federal Trust Co. 111 Company 88 
The Flori B Attorney Software, Inc. 57 __Inter-City Testing & 
Tallah da <4 32301 Blake & Blake Genealogists 2nd Cover Consulting Corp. 123 
allanassee, British Antique Importers, Inc. 93 International Medical Malpractice 
The Bureau of National Affairs 7 Peer Review 122 
Callaghan & Company 38 International Tracing Services, Inc. 123 
Certified Commercial JD MD, Inc. 124 
Investment Member 115 J. Fremon Jones, Ph.D. 123 
Claims Verification, Inc. 114 Jordan Roberts & Company 30 
SMALL BOAT LAW Commonwealth Land Title Insurance 100 Peter M. Macaluso, M.D. 74 
Corporation Information Herbert L. Markow 124 
by Herbert L. Markow Services 3rd Cover Mead Data Central—LEXIS 23 
Member, Fla. and N.Y. Bars ; CT Corporation 8 Medical Quality Foundation 122 
Small Boat Law—a new discipline Citizens & Southern Trust Co. 48 Richard W. Mitchell 123 
addressing current issues of govern- Deed Analysis System 102 Oxley Construction Consultants 108 
ment regulation, boat transactions and Luis Del Pino & Associates 123 Dr. Robert L. Pekarsky, DDS 122 
interests, and boating casualty law. Empire Lithographers 82 Stuart T. Ross & Associates, Inc. 123 
Price: $120 f g Excelsior Legal, Inc. 2 Roy West Trust Co. 124 
rice: $120 for main volume and 1978, Expert Resources, Inc. 123 Rumger Insurance Company 24 
1979-1980, and 1981-1983 Supple- Fiduciary Research 99 Scudder, Stevens & Clark 53 
ments; $6 Fla. sales tax; $9 postage and First American Title Ins. Co. 96 Security Advisors, Inc. 122 
handling. Sold separately. Free descrip- Fischer Auction Co. Inc. 14 Software Technology, Inc. 51 
tive catalog. Florida Corporation Supplies 122 Wagner-Hohn Inglis, Inc. 107 
Florida Lawyers Indemnity Group 9 Michael N. Weiss, P.A. 63 
Herbert L. Markow Fogel & Associates, Inc. 55 West Publishing Company Back Cover 
P.O. Box 011451 Government Liaison Services, Inc. 122 Wood Business Products 92 
Miami, FL 33101-1451 Hyatt Legal Services 112 
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Vital Equipment...to get the job done 


When speed is important, CIS outpaces the field. We can provide you with information 
on routine corporate and UCC transactions or other matters of public record because 
we use the best resources available: from the most advanced computerized searches to 
fast runs to all state agencies. CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES. INC. 


File and Retrieve Documents of Public Record * UCC Information + Corporate Information * DMV Information 
Our services extend throughout Florida and the nation. 


P.O. Box 5828 ¢ Tallahassee, FL 32314 502 East Park Avenue * Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 


| 
| | 


“Only one federallaw source 
has the complete, new index you need. Only one.’ 
ted States Code Annotated" has inding federal law fast with superior | 


completely new 8-volume General - indexing; a dividend you receive de 
—— 


a detailed Guide to 
‘Superbly detailed, this is the most up- USCA”, contact your West Sales 
to-date index to U.S. law. Thousands —_ Representative or write to: West 
of entry lines which appear here are — Publishing Company, 50 W. Kellogg ~ 
not found in any Other Blvd., P.O. Box 64526 Paul, MN 


Call 800-328-9352 
LAWRENCE E. MANNING | - or AK 612-228-2973) 
P.O. Box 38075 P.O. Box 37280 
Orlando, FL 32819-007 Tallahassee, FL 32315 
Phone: 305/351-0090 Phone: 904/386-8655 


KENNETH S. GREEN, JR. 

P.O. Box 5362 : 2nd Ave. 
Fort Lauderdale,FL 33310 Naples, FL 33940 
B 305/7 Ans. Serv. P 


\ 
: BRADLEY H. THURSTON JAMESE.LUNDY 
_ Holmes Beach, FL 33509 Middleburg, FL 32068-8787 
Phone: a, 8 7-0908 Phones: (bus) 904/282-2417 800/282-1469 ext. 11 


